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REVIEW, 



The great interest, which has been excited, not only in 
this vicinity but in other parts of the state, by the late propo- 
sal of having a free bridge erected near the present toll bridge 
between Boston and Charlestown, was to have been expected 
in a community like ours ; where a quick perception of con- 
stitutional rights, and a consequent jealousy of any measure 
which apparently threatens a violation of those rights, natu- 
rally make the case of any one individual the case of the 
whole community. The question is now probably put at 
rest, for some time, by the decisive course taken by His 
Excellency the Governor; who, in the discharge of his 
executive duty, felt obliged to refuse putting his signature 
to the law establishing the free bridge. This measure on 
the part of His Excellency, however people may differ upon 
the simple question itself, cannot but be approved by every 
reflecting man, who considers what is the duty of a Grover- 
nor of Massachusetts, acting under the constitution of his 
own state ; which marks out the rights and obligations of 
the executive, as well as of the legislative and judicial depart- 
ments of the government, with all possible exactness, and 
which requires the Governor to do his duty, just as much 
as it does the Senate and House of Representatives respec- 
tively to discharge theirs, with honesty and impartiality. 

Hopeless, indeed, would be our prospect of the many 
blessings we have fondly anticipated from our excellent con- 
stitution, if either of the different branches of the govern- 
ment, and especially the Executive, the weakest of the three, 
is not to be cordially and efficiently supported in the inde- 
pendent, fearless and honest discharge of its duty against the 
erroneous opinions and decisions of the other branches. If 
on the present occasion, in order to gratify a part, the Gov- 
ernor had swerved from what was his duty to the whok. 
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people of the state, he would ^ot only have been guilty of 
misconduct in a moral view, but would have been guilty of 
a high offence against the laws and constitution of the com- 
monwealth which he has sworn to support. 

As this case was so thoroughly examined both by able 
counsel before the Committee of the legislature, and after- 
wards by the members of the two houses in debate, it is 
likely to be referred to as a precedent in future ; and in that 
point of view, if in no other, it will be useful to take a brief 
review of the subject at the present time, while the facts and 
arguments are fresh in the recollection of the public. 

The petition presented at the late winter session of the 
legislature by Messrs. John Skinner and others, inhabitants 
of Charlestown, is the third attempt which has been made 
to establish a new bridge by the side of the present one. 
By this remark, however, the reader is not to understand, 
that precisely the same plan has been held up to the legis- 
lature at each application. But the same ultimate object 
appears never to have been lost sight of — that is, the estab- 
lishment, sooner, or later, of a free bridge that would super- 
sede the present toll bridge; which if it could be done with- 
out a violation of the rights of private property — rights 
guaranteed by that constitution under which all property is 
neld-7-would never have been resisted as it has been, either 
by the parties immediately interested, or by the great body 
of the citizens who are exempt from the bias of any such 
interest. 

The project of having a free bridge was first attempted 
by these petitioners at the summer session of 1823, at the 
succeeding session (January 1824) they obtained leave to 
bring in a bill ; but this bill was referred to the next General 
Court. In June 1824, the subject was brought forward 
again, and referred to the standing committee on bridges 
and turnpikes, but not acted upon by the legislature ; and in 
January 1825, the petition and documents accompanying it, 
were again called up and referred to the standing com- 
mittee. 

> In the month of February, of the same session, the bill of 
the petitioners was taken up, but finally referred to the next 
session of the legislature. In June of the same year, (1825) 
the subject was again brought forward, and an order of 
notice passed, returnable at the following session, January 
1826 ; when after a very thorough investigation, the joint 
committee decided against the project, by reporting, that 



the petitioners should have have to withdraw. This report lay 
for a few days, without being acted upon ; when at length, 
on motion of the honourable Mr. Keyes, it was ordered by 
the Senate, that the petition and papers should be recom^ 
mitted, with instructions to the committee to report a state- 
ment of the principal facts, together with an opinion on the 
questions of law arising in the case. This was accordingly 
done in the able report of the honourable Mr. Iloar, which 
was often quoted in the late discussions, and to which we 
shall frequently have occasion to refer. This report, the 
result of a most thorough and careful examination, and drawn 
up with so much candour and impartiality, could not fail of 
being received with all the respect due to the high authority 
with which it came into the legislature. The effect accord- 
ingly was, to stop the proposed bridge ; the friends of which 
probably thought it the best policy to avoid taking a vote 
upon the main question, and therefore after some discussion, 
thought proper themselves to refer the subject once more to 
another General Court. But the scheme was not abandoned. 
At that session, June 1826, an order of notice was passed ; 
and at the following session, (in January last) the subject 
was again most thoroughly and ably examined by counsel of 
the first rank in this city, and employed the committee of the 
legislature nineteen days. The result is well known ; the 
committee, aware of the fearful consequences, (as respected 
all the other bridges) of making a free bridge at Charles- 
town, thought it more judicious and more conducive to the 
safety of the interests of all parties, to recommend a liberal 
and enlarged plan of purchasing out the rights of all the 
bridges — a plan, in itself by no means impracticable, and by 
which, the public would in a very short term of years enjoy 
a free passage on every side of Boston, without doing fla- 
grant injustice to the rights of any person interested. This 
extensive and liberal plan, however, did not meet the views 
of the petitioners; the report itself, became the subject of 
animadversion ; and, though it contained an opinion of the 
committee, " that apart from the question of toll, there is no 
suflicient necessity for another bridge over Charles River," 
yet, by rather a novel course of proceeding, the House 
gave leave to bring in a bill, notwithstanding this full and 
decided opinion of the committee. 

We will now proceed to a consideration of the ques- 
tions raised upon this last petition and report. 

By this petition of Mr. Skinner and his associates^ (which 



was discussed at the late session of the General Court) the 
petitioners submitted four different plans, viz. — 

"1. To build a bridge to be free of toll. 

" 2. A bridge free for foot passengers only. 

"3. A bridge to receive half the toll taken at Charles 
River Bridge, until enough shall be raised to pay the costs 
of the structure, and the interest of monies expended thereon. 

" 4. The same rate of toll as at Charles River Bridge, 
until all expenses are disbursed, [reimbursed^ and a fund of 
fifty thousand dollars raised to keep the bridge in repair, 
after it shall become free." 

Such were the different plans suggested by the petitioners 
at different times ; but they all appeared to be relinquished 
during the investigation, except the first, viz. — to have a bridge 
free of toU. All the other proposals seemed to be of minor 
importance ; and the whole strength of the argument, both 
before the committee and in the two Houses, was bestowed 
upon the great question, whether there should be a free bridge 
or not. ^e shall, accordingly, pursue the same course in the 
following remarks. 

In order the better to understand the merits of this ques- 
tion, it is necessary to keep in mind, that no precise spot for 
building the bridge was designated in the petition ; and, that 
even before the Committee this was not done, till the Remon- 
stants against the new bridge required, and the Committee 
directed the petitioners to do it, as was stated by Col. McKay, 
the chairman on the part of the House ; the two ends of the 
bridge were then fixed as stated in the Committee's report, 
viz.— on the Charlestown side, twenty nine rods above the 
present bridge, and on the Boston side, from ^y nine to eighty 
six rods above it, according to circumstances. 

Upon this simple statement of the plan for the proposed 
bridge, by the side of the present one, every man naturally 
asks, what is the public necessity of the measure ? For however 
pleasant and ornamental such an avenue might be in many 
respects, yet if there is no substantial pwi/fc necessity for ano- 
ther bridge, to accommodate the actual travel of the present 
time, it ought not to be granted at the expense, either of the 
public faitfi already pledged, or of a large sum of money to 
buy out the proprietors of Charles River bridge. 

But let us see upon what grounds the petitioners ask for 
this free bridge. They are, as stated by the Committee of 
the Legislature-^ 

"1. The public * Convenience or necessity,' for another 



avenue from Charlestown Square to Boston, for the acconi- 
modation of travel, and a saving of distance in the travel to 
the south and west part of the city of Boston. Also, that the 
travel is greatly impeded by the frequent raising of the draw 
of Charles River bridge ; and that the travel to the business 
part of the city of Boston is by the said bridge conducted 
into narrow, crowded streets ; and that the only avenue to said 
bridge on the Charlestown side is also narrow and often 
crowded, to the danger and inconvenience of the traveller. 
And that a new and more spacious street will be opened from 
Charlestown Square to the proposed bridge ; thus offering to 
the traveller a choice of avenues into the capital. 

" 2. The necessity of the public for a relief from the heavy 
tolls, which it is now paying at the Charles River bridge. 

" 3. That the grant of the ferry to Harvard College, under 
which the proprietors of Charles River Bridge claim title to 
said ferry, was only during the pleasure of the Legislature. 

" 4. That the amount of toll actually received by Charles 
River Bridge Corporation has far exceeded the compensation 
that was intended by the Legislature and expected by the 
proprietors. 

" 5. That there is, notwithstanding any technical objec- 
tion, an equitable right in the Legislature to interfere indi- 
rectly ^ for the relief of the public from this burden, by charter- 
ing a free bridge as aforesaid. That the extension of the char- 
ter of Charles River Bridge, which was given- by the Legisla- 
ture in 1792, at the time when West Boston bridge was grant- 
ed, was obtained through the false and fraudulent representa- 
tions of the amount of their dividends and was therefore void. 

" 6. That said proprietors have never legally accepted said 
additional grant by any vote or corporate act. And also, that 
the same was made without any order of notice, or other noti- 
fication whatever ; by which omission of notice those, on 
whom the burden of toll was to fall, were deprived of all op- 
portunity to object thereto. 

" 7. That the proprietors have received by the enjoyment 
of the original term of forty years, an ample and even exorbi- 
tant compensation for the expense and hazard by them incur- 
red, and that it would be a public injustice to subject the citi- 
zens of the Conmionwealth to the further burden of the pay- 
ment of tolls. 

" 8. That another bridge is necessary to protect the towa 
of Charlestown in case of fire, that town being built of wood, 
and dependent on the engines and citizens of Boston for assist- 



ajdce, which may be greatly retarded by the raising of the 
draw of a single bridge. 

Let us now consider each of these points and the answers 
made to them both by the proprietors of the present bridge 
and the other corporations and individuals who remonstrated 
against the petition. And here it should be remarked, that 
an impression has been made upon the public, that the only 
persons who object to the new bridge are the proprietors of 
the present one ; and thus an inference has been made, that as 
the opposition to this project comes from persons so deeply 
interested, their opposition ought to have the less weight. 
But this is far from being the fact ; many individuals from 
Charlestown up to Cambridgeport, and otlier persons and 
towns opposed it and had a hearing before the Committee. 
The opposition was not, therefore, merely from a small body 
of interested stockholders in Charlestown bridge, but from 
many other citizens, who were not under the influence of that 
interest. The question was accordingly examined most tho- 
roughly on both sides, and in all its bearings, both as respect- 
ed the proprietors of Charles River bridge and all the other 
classes of remonstrants, by acute and learned counsel, assist- 
ed with all the information which could be furnished by 
shrewd and intelligent clients ; and on the part of the free 
bridge^ by clients who were under the influence of every mo- 
tive that could stimulate men to exert all their force in the 
accomplishment of an object, which was now become a fa- 
vourite one, npt merely from its supposed intrinsic merits, but 
probably also from that natural desire, when the feelings get 
excited, of foiling any adversary that stands in our way. The 
conunittee accordingly were occupied in the investigation 
^very afternoon for nineteen days of the session ; and if ever 
Any tribunal was enabled, by the discussions of adverse par- 
ties, to arrive at a just decision of any question, this Conunit- 
tee could not fail of doing so. We believe, too, that however 
unexpected their decision may have been to th^e petitioners 
or to any other individuals, the naore fully it is considered, 

Sarticularly in relation to all the other bridges on Charles 
iver, the more reasonable it will appear. But to proceed to 
the several points above alluded to. 

1. First, then, let us inquire if the petitioners are well 
grounded in the assertion, that the " public convenience or 
necessity," requires another bridge in addition to the present 
one. We ^another bridge, because unless another bridge 
is requisite for the accommodation of the public, the plan is 



deceptive. If the object in getting liberty to build a frtt 
bridge is not to have an addititmal avenue into Boston, but 
only to get rid of the toll upon the present one, then the peti- 
tioners do not bring their claim within that rule of " common 
convenience or necessity," by which our courts are governed 
in laying out roads, and which the legislature itself has pre- 
scribed and followed ill similar cases. We pause here, a 
Anoment, to consider what constitutes the " common conve- 
nience or necei^sity" contemplated by the laws, and by th6 
intelligent body of the people who have enacted thode laws. 
We are not aware of any better definition of this somewhat 
indeterminate expression, than the one given by the late 
Chief Justice Parsons, which was quoted by different mem- 
bers of the legislature in the debate upon this subject. That 
eminent judge says, in the case of Commonwealth against 
Cambridge, (Massachusetts Reports, vol. 7. p. 167) — " By 
necessity^ is not to be understood, absolute physical necessity, 
but so great a public benefit, that the want of the way is a 
greiit public inconvenience." And, in order to guard against 
a false opinion which some persons entertained in the case, 
that this " necessity or convenience" might be made to exist, 
might in fact be created, by the petitioners themselves, by 
their offering to indemnify towns against the claims of any 
persons whose property should be affected, (as in the present 
case, if the petitioners should agree to build the bridge 
without any expense to the towns or counties, as they offer 
to do) — ^we say, in order to guard against this abuse and 
perversion of the laws, and this violation of the rights of 
property, the same great judge observes — that it is alleged,^ 
" that one of the petitioners had given a bond to the town, 
to indemnify them against one half of the expenses they 
might incur in consequence of the granting of the petitioa 
[for the road]" — " Probably the transaction was had with the- 
mtention, on the part of the petitioners, that it might ope- 
rate as evidence to the court, that the damages, which the 
town might suffer if the petitioners prevailed, would be re- 
duced one moiety ; so that the magnitude of those damages 
might not operate on the minds of the judges. Although 
we fthe Supreme Court] do not impute any intentional mis- 
conduct to the petitioners, yet we are obliged to declare a 
practice of this kind irregular^ and if it be usual, as has been 
suggested, we trust it will no longer be continued. Evi- 
dence to «hew, that the damages will not be greater on the 
one side th^ the public convenience on the other, cannot be 



objected to. But evidence that an individual, for his omn 
private advantage^ will defray a part of the damage actually 
incurred, and which he is not obliged by law to defray, is very 
improper.^^ "We further observe," says he, " that every indi- 
vidual is injured, if his land is incumbered with an easement 
against his consent, which is not required by the public ne- 
cessity or convenience, although he may receive a fairly 
estimated compensation. But if one or more persons may 
take upon themselves the payment of this compensation, to 
obtain a way for their own emolument, the owner of the 
land is made to submit to an incumbrance, not for the sake of 
the public, but for the sake of private persons or corporations, 
who invade his rights for their own benefits, but in the name 
of the public." To apply these remarks to the present case. 
The petitioners, who are all interested indirectly, and some 
of them directly so in the rise of their real and other estate 
in Charlestown, particularly that portion which lies along 
the bank of the river near the bridge, pray the legislature to 
grant them leave to build a free bridge, close in the vicinity 
of the present bridge. But, say the legislature, (standing in 
the place of the Supreme Court in the above case) it does 
not appear, that the public necessity is so great that we 
should be warranted in compelling the town of Charlestown 
and the city of Boston to pay so heavy an expense ; in other 
words, as Judge Parsons observes in the above case, " the 
towns who have to pay the damages form a part of the pub- 
lic ; and it is but reasonable for the court to compare the 
extent of the damages to be incurred, with the advantages to 
be received. And certainly, although there may be a public 
advantage, yet it may be very small, and no equivalent for 
the damages, with which it is purchased." 

Conformably to the spirit of these remarks, let us ask our- 
sielves this question — ^Is the proposed bridge of so great 
" public necessity or convenience," that the inhabitants of 
Charlestown and Boston would consent to pay the expense 
of building the bridge, estimated at not less than $75,000, 
and a perpetual tax, probably $6,000 a year (if it costs as 
much as the repairs of the present one have done for years 
past) so long as the new bridge shall be kept up f This 
expense is altogether independent of providing for the pay- 
ment of the damages to Charlestown Bridge Corporation, 
for the utteijr destruction of their property. No reflecting 
man will soberly say, that the inhabitants of the two places 
are ready to pass such a vote as that at the present moment, 



whatever may be found "necessary or convenient" many 
years hence. But, say the petitioners, as they did in the 
above case — we will build the new bridge without any ex- 
pense to the towns, and give bond to indemnify them against 
any such expense. In return, the legislature reply as the 
Supreme Court did above — We cannot permit this ; if there 
is '* a public necessity," the tovms must he compelled to build 
the bridge, by a tax upon their inhabitants at large ; if of 
pyblic necessity or convenience, the public at large are in 
want of it, and must pay for it ; as we cannot take away the 
property of any indivklual, unless for the use of the public^ 
and upon paying him for it, so we cannot accept the offer 
of any individual to purchase it for us, or to indemnify us for 
taking it away from him — we cannot suffer any private per- 
sons, by lessening the expenses of the proposed bridge, to 
create a " necessity" which does not exist independently of 
such an offer — especially can we not suffer it, in any case 
where it shall be attempted, in reality, " for private advan- 
tage," and, not " for the sake of the public," as the court 
observe in the case above quoted. 

These being the views entertained by our courts of the 
degree of " public convenience or necessity," which shall 
authorise the making of a bridge or highway, and an inter- 
ference with private rights, the question in the present case 
recurs — Is there such a " public convenience or necessity** 
for the proposed new bridge .? 

The answer to this question depends upon the considera- 
tion of numerous facts, which were all investigated before 
the Committee of the legislature ; which Committee, it may 
be added, being specially charged with this subject, and hav- 
ing a better opportunity of forming a correct opinion upon 
those facts than any other persons have had, every candid 
and impartial man will feel no small degree of respect for 
their opinion — an opinion coming from men who must be 
presumed to be impartial in the case. What was the opin-' 
ion, then, of this Committee, after a most patient inquiry of 
nineteen days ? 

They say — "It is their opinion, from the investigation 
they have made, that, apart from the question of toll, th^re «• 
no sufficient necessity for another bridge over Charles River, 
but that the present bridge, if free, would be amoly sufficient 
to accommodate all the travel between Chariestown and 
Boston, and that the erection of another bridge would be a 
considerable obstruction to navigation." Report^ p. 7. This 

2 
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opinion we may add, too, agreed with that of a Committee of 
the preceding year, who likewise employed much time in the 
investigation. Here then, we have, from the Committee, the 
impmrtial judges between the Petitioners and the various 
classes of Remonstrants, a direct negative of the first ground 
taken by the Petitioners^ and the fullest support of the Remon- 
strants in their position, '^ that no case is made out of any 
public necessity for a new bridge upon any other ground, 
than the burthen of the toll payable at the present bridge." 
Between these two opinions, that of the Petitioners, who 
cannot be impartial, and the Committee who are entirely so, 
no man that has any candour and impartiality himself, can 
hesitate which to choose ; he must adopt that of the Com- 
mittee, rather than that of a body of petitioners, some gov- 
erned by interest, and some influenced by feeling, liDwcver 
Respectable they may individually be. 

It may be added here — that, it is a well known principle 
of law and of legislative practice, that in applications of 
this kind, it is incumbent on the petitioners to produce so 
much proof, as to remove all reasonable doubts from the 
minds of their judges, that their claim ought to be allowed ; 
it is not enough for them to prove a few facts and circum- 
stances, which may favour their plans, but may still leave 
doubts on the minds of their judges ; if the judges are left 
in doubt, upon considering all the circumstances, then they 
must decide against such a claim. This remark will be found 
applicable in many instances throughout the present inquiry. 
But whatever weight may be due to the opinion of the Com- 
mittee, who heard this application, and who agreed substan- 
tially in opinion with the respectable Committee of the last 
legislature, still it may be more satisfactory to the reader to 
be made acquainted himself with the principal facts upon 
which. that opinion was founded. They will accordingly be 
here stated, in as compendious a form as possible. It may 
not be amiss, in this place, to notice a fact stated by Col. 
McKay, (the chairman on the part of the House) in respect 
to the opinions of these two Committees. That intelligent 
and efficient member of the last Committee, in stating the 
facts which were proved before them, observed, that " upon 
comparison oMhat report [of the last year] with the one he 
had the honopr to make to the House, which comparison was 
not institutedjuntil after that report was prepared^ he found that 
both Committees, had nearly through the whole investigation, 
arfined al the same conclusions." This coincidence of opin- 
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ion in two different Committees, has no small weight with 
an impartial mind ; it shows, in the strongest manner poam-' 
ble, what must have been the weight of all the evidence 
produced at each of those different hearings, in the minds Off 
impartial and candid men, acting under the solemn obliga- 
tion of their constitutional oath, and of their duty towards 
the parties whose case was tried by them. 

We proceed now to state the principal facts relative to the 
" public convenience or necessity," of the new bridge, as 
they were proved before the Committee, or were stated, and 
not contradicted, in debate. 

1. In order to form a correct judgment upon the " public 
convenience or necessity" of this new bridge, it will be ne- 
cessary to consider various details. And in the first place, 
we are led to inquire whether another way injlo Boston is 
wanted to accommodate the travel, which naturally goes over 
the present bridge, or whether this latter is sufficient for the 
line of travel directed to it, as the Remonstrants allege* 
Now, on this point, every man in this neighborhood knowsy 
without resorting to witnesses, that both the bridges would 
accommodate the same line of travel ; all the travel to Bos- 
ton, is concentrated in Charlestown Square, and then is di- 
rected to the city. But those, who are strangers to these 
local circumstances may require to know, that it was proved 
by witnesses before the Committee, that both the bridges 
would conduct the same line of travel, viz. from Charlestown 
Square into Boston ; and it is sufficient that His Excellency 
the Governor states this to be the fact, in his Message re- 
jecting the bill. He says, " the new bridge is to be located 
within a few rods of the existing toll-bridge, and in such 
direction cls to accommodate the same travel^ and by the exemp- 
tion from toll, to invite to, and secure it, exdmively.^^ GoV" 
emor*s Message^ p. 11. It is then established as an unde- 
niable fact in this case, that the same line of travel is to be 
accommodated by both bridges. A stranger would, there- 
fore, ask. Whence is the necessity of an additional bridge? 
The laws respecting public ways contemplate only two- 
cases ; first, where a new road is wanted ; and, secondly, 
where an existing way may be altered^ for the " greater 
conveniency" of the public. [Massa. Laws. Highway Act.} 

Now we have seen that the same line of travel is to be ac^- 
commodated; there is no sufficient reason, tRerefore, for 
another bridge to take the same line of travel, unless thfe 
present bridge is inadequate to that object, or unJbas a iBOtit- ' 
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rial saving can be made in the distance. We will consider 
both these points. Is the present bridge sufficient for the 
amount of travel resorting to it f We answer, that it is ; 
the Committee have expressly stated this as the result of the 
evidence before them ; and it was stated by Col. McKay to 
the House, that it appeared in evidence before the Commit- 
tee, that Charlestown bridge was of sufficient width — that it 
was wider than the principal bridges in the large cities of 
London, Paris, and Lyons — and that it would acconmiodate 
much more travel than passes it.* That the real difficulty was 
in the streets leading to the present bridge, both in Charles- 
town and Boston ; that these were extremely narrow and in- 
convenient ; that the Proprietors of the bridge were not at 

* We subjoin the following account of the travel over London bridge, and the popu- 
lation, &c. which will show, that Boston is much more amply provided with bridges 
than London, in proportion to its population and business. We take the account frum 
the debates : — 

There are six bridges (and not twelve, as the Petitioners stated) across the Thames 
at London 3 three of them are toll bridges and three of them are free ones, but the 
firee ones were all built before the toll bndges, and, of course, could not injure these 
last. Until about the year 1750 London had but one bridge, though its population was 
then estimated at 751,812 persons. The population extends five or six miles along 
both banks of the Thames ', and, if we berin at the West India docks, one of the ^eat 
places of business below the old Londbnond^ (which b the lowest down tiie river) 
there is a distance of nearly three miles, going up the river, before we come to a 
bridge ; but if we reckon only from the London Dock, at which point there is a large 
population on both banks of the river, it is about one mile, going up, before there is a 
bridge, which is the ancient London Brieve, built many centuries affo. Proceeding 
from this, up the river to South wark bridge is about a qitarter of a mile ; from South- 
wark to Blackfriars bridge, about half a mile, from Biackfriars to Waterloo bridge, 
more than half a mile, from Waterloo to Westminster bridge about half a mile, and 
from Westminster to Vauxhall bridge about a mile 3 making;, in the whole distance, 
from the West India docks to Vauxhall, about six miles, or from London bridge to 
Vauxhall about four miles, in the whole of which distance there were only six bridges, 
and each of these, of about the width of Charlestown bridge. And, as to the extent of 
territory covered by the population of London (now amounting to about one million and 
a quenier of inhabitants) in order to make any comparison, we must ims^ine the very 
close population of BoKton to be extended on both sides of Charles River fi:t>m four 
to six miles towards Watertowii and that vicinity, and covering thickly the country 
between. The present population of Boston, Charlestown, <Sz;c. is probably not more 
than a tenth part of London, and ^et we have now five bridges, and a sixth is projected. 
The travel over a single bridge in London is so great, that allowing tlie same rates of 
tdil to be established Uiere as at Charlestown bridge, the receipts from foot pauenger» 
alone w<mld in one month and six days, amount to about twelve months^ tolls at 
^larlestown for all description of travellers, carriages, &.c. In addition to the above, 
we subjoin the following statement of the travel over two of the bridges in London, for 
one c£ci^, in July, 1811 : 

London Bridge. BUxckfriarz Bridge^ Hit same day. 

Foot passengers, - - 89,640 61,069 

Coaches - - - - 1240 990 

Gigs and Carts - - 486 600 

Wagons, - - - . 769 553 

Carts and Drays, - - 2924 1302 

Carriages of all kinds 5418 3545 

Pones not attached to carriages 764 .... 122 
Such being the actual difference between the cases of London and Boston, no argu- 
ment could be drawn from the former in support of the petition. 
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ail responsible for this ; and yet they had in fact spent a vait 
sum of money themselves in improving the entrance to the 
city; that they had contributed to the cost of making 
Pond-street at an expense of 15,000 dollars, and Causeway 
and Charlestown streets, at an expense of 10,000 dollars ; and 
that they were ready to do still more for the accommodation 
of the public, either by enlarging the present bridge, or 
building another, if required. The truth is, as was stated 
before the Committee, by that able engineer Col. Baldwin, 
that the streets^ leading to a bridge ought to be wider than 
the bridge iisdf, because room is wanted in the streets to al- 
low carriages to stop at the houses and shops, which is not 
the case upon the bridge. There is, therefore, no ground for 
demanding a new bridge on account of the present one being 
insufficient for the travel. 

We ask in the next place, therefore, whether there is to be 
any saving of distance. Here the petitioners have even less 
ground for their claim, than in the last instance ; for the dis- 
tance by the present bridge to the market and other business 
parts of Boston is found by survey to be actually less than it 
would be by the new bridge. The petitioners, therefore, were 
obliged to concede this point ; but they then urged, however 
strange it may appear, that the market and business parts of 
the city were not the only parts with which a communication 
was wanted — that they wanted a safe and convenient avenue 
from Charlestown Square to the southerly and westerly parts of 
Boston, particularly as there was soon to be a dense popula- 
tion to inhabit the land made where the mill pond was — ^that if 
we divide the city into two parts by an east and west line, the 
southern part has six avenues and the northern only this one by 
Charles River bridge. Now as to the expected population on 
the mill-pond land, it is unnecessary to make a single remark ; 
because the " public convenience and necessity" must be, as 
His Excellency justly observes in his message, " that of a 
present public convenience and necessity" and not what is 
expected hereafter. But as to the additional avenue, which 
is to conduct people from Charlestown to the western parts of 
Boston, it seems extremely singular, almost an absurdity in 
terms, to say that " public convenience" much more that pub- 
lic " necessity" requires a new passage to a part of Boston, 
which does not include the market and which is not the business 
part of the city. It really seems so extraordinary a ground 
for sensible men to take in a question of this nature, that we 
should be almost tempted to suspect, they were exercising 
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their ingenuity in reasoning and Hot soberly endeavouring to 
carry conviction to the minds of their hearers. 

No doubt the proposed free bridge, and others that might 
be projected between the two places, would afford a pleasant 
walk or ride for the inhabitants of West Boston ; who, as 
every body knows, live in that part of the city, not for the 
sake of business, but to get out of the way of it ; while their 
counting houses, stores, offices, and all other places of busi- 
ness, and the boarding houses, taverns, &c. are in the very 
parts of the city, which will be nearer to the present bridge 
than to the new one. The intercourse, therefore, between 
the west part of Boston and Charlestown will be comparative- 
ly small, and by no means enough to warrant the erection of 
another bridge. 

We see then, that both these grounds, viz. the want of 
sufficient accommodation by the present bridge, and the 
saving of distance, fail on the part of the petitioners. 

But it was further urged on their behalf, that in conse- 
quence of the narrowness of the present avenues to Boston, 
the streets and bridges were often crowded, and that serious 
accidents had sometimes happened. 

On this point it was proved before the Committee, that the 
street leading from Charlestown Square to the bridge was in 
its narrowest place 36 feet 8 inches wide, including the side- 
walks, which are 8 feet 10 inches ; but in some parts the street 
was wider ; that it was sometimes crowded, but not often ; 
that few accidents had happened, as was stated by witnesses 
who lived on the street ; but no serious evils were proved to 
have existed by reason of the narrowness of it. To these 
facts the Remonstrants answered — that the people of Charles- 
town might procure the widening of their own streets, if too 
narrow ; and the Remonstrants called several witnesses, such 
as stage-drivers, teamsters and other persons, who had for 
many years crossed the bridge from one to four times a day, 
and who declared that they had met with no difficulty, and had 
not known any accident to have happened on account of the 
narrowness of the street ; that the bridge was wide enough to 
accommodate the travel ; that three carriages might go abreast 
on it ; and one of the stage-drivers, who was a witness for 
the petitioners stated ; that he trotted over the bridge three 
quarters of the time ; some others testified still more strongly 
on this point. 

There was also evidence to the same point in regard to the 
streets on the Boston side; but to this the Remonstrants re- 
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p]ied, as before, that the city of Boston and not the Bridge 
Corporation, was answerable for these inconveniences. — That 
no remedy for them would be provided by the erection of 
another bridge ; because all the avenues leading from, and 
connected with the proposed bridge, are much narrower than 
those connected with the existing bridge. It was also stated, 
that on the Boston side there had been less of a crowd in one 
of the principal avenues, Union Street, since the new market* 
house had been built, than used to be the case before that 
improvement. 

In respect to the alleged acddenis, it was proved (as Col. 
McKay stated) that several had happened ; but it was also at 
the same time proved that they were accidents which were as 
likely to occur on any highway. One of the stage-drivers 
stated that his leaders (to use his own phrase) once took 
fright at the^ raising of the draw, turned short, and broke the 
pole of the carriage ; but it was said in answer, that the 
same thing would take place with the new draw of the pro- 
posed bridge as with the present one, and that draws were a 
necessary appendage to bridges situated as these were. But 
it was further said, that the public suffered great inconveni- 
ence from being detained by the raising of the draw when 
vessels were passing through the bridge. 

Now it was proved, as stated to the House by Col. McKay, 
that the time of detention at the draw was only between four 
and eight minutes, rarely more than eight ; and the result of 
the evidence on this point was, that more time would proba- 
bly be taken up in turning round from the draw, and going to 
the new bridge, than in waiting for a vessel to, pass the 
present one. 

Only two accidents on the bridge had happened by reason 
of a crowd at the draw, and those were by carelessness and 
the fright of the horses. One of the drivers said, that pas- 
sengers had complained of the inconvenience of the draw 
occasionally ; but, on the other hand, some had been willing 
to trust their families to drive over the bridge. 

On the part of the Remonstrants several highly respectable 
and candid witnesses were brought forward, who stated, that 
they were in the habit of passing the bridge once a day and 
oflener and that they had experienced little inconvenience and 
very seldom ; that the persons who manage the draw are ac- 
conmiodating ; mail contractors and physicians, who pass the 
bridge at all times, by day and by night, also testified, that 
they had met with no difficulty. It was also urged, that the 
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raising of the draw was the occasion of less inconvenience to 
travellers, than might at first view appear to be the case ; be- 
cause vessels, in order to have the benefit of the tides, pass 
the bridge part of the time by nighty when few travellers are 
on the road. In order to remedy this inconvenience of the 
draw, the proprietors of Charles River bridge offered to con- 
struct a dovble draw by means of an offset, or short circular 
bridge, leading off from the side of the main bridge, so as to 
admit of carriages turning out when they got to the present 
draw, then passing by it and entering upon the bridge again 
beyond it. This would obviate the difficulty in question, as 
was proved by engineers. 

It should be observed, that according to Col. McKay's 
statement to the House, one stage-driver (and he could not 
say but there might be two or three) gave it as his opinion, 
that if the draw should happen to be up, he should turn back 
and go to the new bridge in preference to waiting ; but the 
Committee did not think, that a majority of the stage-drivers 
were of this opinion. It is evident too, that if a number of 
carriages, under such circumstances, should turn back to- 
gether to the new bridge, the danger of accidents would be 
very much increased. 

Among other arguments on behalf of the Petitioners, it was 
urged, that the people of Charlestown were dependent on the 
engines and fire department of Boston for protection in case 
of fire ; and on one occasion (during a period oi forty years) 
the Charlestown engine, in coming to Boston, was detained 
at the draw (by two vessels being entangled in the draw at the 
same time) for about fifteen minutes ; and it was said, that if 
this had occurred at the late fire in Charlestown, the whole 
town would have been burnt. But it was observed in answer 
to this, that the fire engines would be as likely to meet with 
detention at one draw as at the other ; and that all difficulty 
might be obviated by avoiding raising the draw, whenever 
there was an alarm of fire on either side of the river. 

The circumstance of two vessels being admitted into the 
draw at once, was in direct contravention of the Proprietors* 
express orders, and was never likely to occur again. It was 
further stated by the Remonstrants, and not denied by the 
Petitioners, that a. free bridge by the side of the existing one 
would not diminish, but increase the inconvenience complain- 
ed of ; inasmuch as it would take all or nearly all the travel 
from Charles River bridge, together with one half of the travel 
from Canal Bridge ; and Uiat wagons and teams which con* 
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stitated the heavy travel over the other bridges would in- 
crease the incumbrances on the free bridge. Thus the Pe- 
titioners, in their zeal to relieve the public from the dangers 
and inconveniences of a too crowded bridge, nearly double 
tliose inconveniences. 

Such were the principal grounds of argument against the 
eacpediency and necessity of granting leave to build a second 
bridge (and a free one) by the side of the present one. In 
addition to these grounds of argument, which were common 
to all the parties that opposed the project, others were 
urged, particularly by the inhabitants of Cambridge, Cam- 
bridgeport, and others bordering upon the river, and inter- 
ested in the navigation of it. It is well known, that the 
waters of Charles River between the two present bridges 
are deep and spacious, and well adapted to an extensive and 
valuable navigation, which is highly necessary to the country 
in the vicinity. It was stated by the Remonstrants, and not 
controverted, that various necessary articles, such as lumber, 
wood, lime, plaster of Paris, salt, iron, and many others of 
constant use, are carried up the river to a very great amount ; 
that in order to accommodate this trade, many warehouses 
and wharves had been erected at a great expense ; and that 
every impediment, which should be thrown in the way of this 
necessary trade, would operate very severely upon the public 
at large, who were the consumers of those goods, and would 
further inflict a direct and heavy injury upon the owners of 
those warehouses and wharf-estates. Almost all these arti- 
cles were purchased on the side of Boston harbour ; and, if 
it were not for the navigation of the river by the coasting 
vessels, the goods must be unloaded from them and sent 
round in boats, at a greatly increased expense. It appeared 
in evidence before the Committee, as stated by Col. McKay, 
in respcet to the article of wood alone, that 10,000 cords were 
consumed annually at Lechmere Point, and 10,000, atCam- 
bridgeport, which were subject to an increase in price of 25 
cents a cord, in consequence of having to pass the draws of 
the twobridges already built; and that a proportional increase 
took place in various other'articles. The extra price on a 
cargo of lumber was estimated at five, ten, and fifteen dol- 
lars, and on lime, six cents a cask ; these facts appeared from 
the evidence of many witnesses, as masters of coasting ves- 
sels, i&c. from the state of Maine and elsewhere. One great 
cause of difficulty in the navigation was the current, which 
made it troublesome to get a vessel through the draws ; these 

3 
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difficulties would be increased by want of sea-room, as ma- 
riners called it, in case another bridge should be built as 
proposed. It also appeared, that the additional labour and 
delay, which would be caused by another bridge, would not 
be so much in the mere passage through the draw, as in the 

Erevious preparation to pass it ; that a vessel must first be 
rought to the wharf, and that the detention before and after 
passing the draw, would not be less on an average than one 
hour, which, in many instances, would be the loss of a tide. 
The following calculations were made upon the evidence 
produced to the Committee : 

The additional price paid for wood, &c. by people above 
the bridges, amounts to from $13,000 to $15,000, viz. — 
10,000 cords of wood at Lechmere Point, 

at25cts. $2,500 

10,000 cords of wood at Cambridgeport, at 25cts. 2,500 

5,000 
To this sum was added, for wood on the Boston 
side of the river, (stated by some at 20,000 cords, 
and by others 12,000) at the same rate, - 5,000 

And for expenses on building materials, estimated 

at 5,000 

15,000 



If only 12,000 on Boston side, then deduct - 2,000 

Which leaves the result, . - - - $13,000 

In respect to the trade generally, it appeared, that during 
the last year, there had been landed on the Cambridgeport 
side of the river, about 250 cargoes of vessels, from 60 to 
140 tons each, making about 20,000 tons ; the enhanced 
price upon which, would be, 3,400 dollars ; and to that heavy 
amount the business of that side of the river was annually 
incumbered by the present bridges ; that, in the same pro- 
portion, another bridge would add 1,700 dollars more to this 
annual tax; and that as this sum of money must be either 
taken from the value of rents of the wharves, or be added to 
the price charged to the purchasers of these articles, it was 
a direct tax upon that section of the country, and a tax, 
which would be constantly increasing with the population. 
It was also observed, that if a consumer of these articles, 
which are of the first necessity, should be obliged to go to 
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the wharves below the bridges in Boston te obtain his sup- 
plieS) his travel would be increased more than five miles for 
every load ; and it was calculated that the expense of trans- 
porting^ hy landy the quantity of articles which are now carried 
by water, to the wharves, would be more than $10,000, and 
if taken from the vessels below, and then carried up the river 
in boats, the expense would be nearly $5,000. It was also 
calculated, that the difference in value between a wharf 
above and one below a bridge, in all other respects equal, 
would be from 25 to 50 per cent., and that the rent of the 
one above, must be proportionably injured. 

These results of the evidence, agreed very nearly, with 
the results obtained the year before, when the former Com- 
mittee reported against granting a new bridge. 

It will be seen by that report, that, in the year 1825, 
eighteen hundred and sixty-five vessels passed up and down 
by the draw at Charles River Bridge, which would make 
about 15,000 persons to pass up and down the river; and it 
was contended, that such a large and important portion of 
the community, as the mariners and others employed in that 
trade, had a right to the free and convenient use of the river 
for ttieir highway, as the traveller by land has to a convenient 
and unincumbered road. ' 

These were the principal facts proved in the case ; and 
they were such as to satisfy the Committee of the present 
year, as they did that of the last year, that the ^' public ne- 
cessity or convenience" did not require the grant of a new 
bridge. We believe, also, that the public, generally, were as 
well satisfied as the Committee were ; and it has been with 
no little gratification, that we have found the general senti- 
ment in the interior of the state, to be fully in accordance with 
this opinion, and with the independent decision of His Ex- 
cellency the Governor ; whose conduct on this occasion has 
been such as to entitle him still more to the confidence of 
the people of Massachusetts, who have raised him to the 
honorable office which he now holds. 

This result of the evidence respecting the actual travel, 
and the actual accommodation of the public by means of 
the present bridge, pressed so strongly upon the advocates of 
the Free Bridge, that they were obliged to insist much upon 
the inconvenience and burden of the toll, and it was con- 
tended, that this alone constituted a public inconvenience, 
and consequently, that the " public convenience, and neces- 
sity" demanded its removal. To this it was answered, that even 
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if any inconvenience was experienced from this cause, yet it 
was not one which came within the description contemplat- 
ed by the laws, as a cause for opening new highways. And 
the question was emphatically put, on behalf of the Remon- 
strants, whether, if the tolls were taken off, another bridge 
or avenue to Boston would have been asked for ? No indi- 
viduals, it was contended, would have been willing to place 
themselves before the public as petitioners for it. In point 
of fact, also, the toll had become much less burdensome than 
formerly, in consequence of the depreciated value of mone/, 
and the " burden" of the tolls at the ferry^ (besides the 
great inconvenience of that mode of passing the river) was 
much lower than those of the ferry used to be. But, what- 
ever weight should be given to these considerations, it was. 
asked, who had created this public inconvenience of the 
tolls i The Legislature, the State itself; and now, the State 
was called upon to declare, that ** the public convenience 
required a new bridge, or highway, because of an incum- 
brance, which the State itself had created upon an existing 
one ! This was attempting precisely what the laws of the 
same State strictly prohibited an individual from doing ; it 
was what our laws called, taking advantage of one's own 
wrong. Common honesty, under these circumstances de- 
manded, that the State should make an indemnity to the 
Proprietors, if their toll was thus abolished. 

We have thus far considered this question merely in re- 
gard to the expediency of the measure ; and, upon a view of 
all the facts which were established by the most satisfac- 
tory and respectable testimony, every candid and impartial 
man, we believe, was convinced that the Petitioners entirely, 
failed of making out a case of such a nature as to demand 
the interposition of the legislature on their behalf, when the 
interests of the community in general did not require it. 
But the discussions did not terminate at this point. The 
Remonstrants contended further — that the legislature had 
not the constitutional right to grant the bridge prayed for, 
withoiU making an indemnity to the Proprietors of Charles 
River Bridge, and other parties interested, for the injury 
they would sustain by an additional bridge. 

This presented a question of greater magnitude, than has 
usually, or perhaps ever, been discussed before the legisla- 
ture of this commonwealth ; and it was argued with great 
ability before the Committee, by professional gentlemen of 
the first rank, and afterwards debated in the House of Rep- 
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resentatives, and in the Senate, by the most able professional 
members of both those bodies ; and it is a fact of no smalt 
weight, in a legal question^ that the great body of lawyers in 
both branches, with very few exceptions, wrcre against the free 
bridge, upon the ground that the legislature had not the consti^ 
tuiional right to grant it. We shall give a condensed view of 
the legal argument, in as plain and intelligible manner as 
possible ; and we flatter ourselves, that by having recourse 
to the very clear and full exposition of the constitution and 
laws, made on behalf of the respective parties, we can pre- 
sent such a statement as cannot fail of being understood. 
The question itself is of vital interest to every man in the 
community, who values his own rights ; and, when that id 
the case, we feel sure, that every man, who may be called 
upon to speak or act upon such an important subject, either 
in public or in private, will be desirous to make himself mas- 
ter of it, in order that he may speak or act understand ingly, 
and do to others as he would have others do to him, under 
the like circumstances. 

The Remonstrants contended, as stated in the report of 
the Committee — 

" 1. That a right to a ferry is an exclusive right. That 
the present bridge is built over an ancient ferry, which had 
been granted by the Provincial Government to Harvard Col- 
lege. That the right in this ferry was by the grant of the 
legislature, and with the consent of Harvard College, trans- 
ferred, for a valuable consideration, to the Proprietors of 
Charles River Bridge. 

" 2. That the grant of Charles River Bridge to the said 
Proprietors in 1786, was a contract, within the meaning of 
that clause in the constitution of the United States, which 
forbids the enacting of any law impairing the obligation of 
contracts,^ 

" 3. That no case is made out by the Petitioners of any 
public necessity, for a new bridge upon any other ground, 
than the burden of the toll, payable at the present bridge. 

"4. That the legislature should not, for the purpose of 
relieving the community from the burthen of toll, do any act 
which shall directly or indirectly take away the property in 

* We have retained this date, (1786) as it was used all through the discussion ; for,, 
though the act of incorporation was dated Mar. 9, 1785; to run for forty years, yet^ 
that teirm was not to commence until the opening of the bridg^e. which in fact, did no t 
take place till June 17, 1786> the anniversary of the battle of Biinker-Hill. 
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the bridge granted by their own act ; and that the establish- 
ment of the bridge, on the terms prayed for, so near the ex- 
isting bridge, must operate as an entire repeal of that grant. 

" 5. But if it be for any object of public convenience, 
lawful for the legislature to take away the rights of the Pro- 
prietors of Charles River Bridge, either directly or indirecly, 
it cannot be done mthout providing a proper indemnity. That 
this right of taking toll is property, and is protected by the 
10th article of the Bill of Rights from being taken mthout 
compensation ; and that such compensation has been provided 
for by the legislature in similar cases. 

" 6. That the allegations — that the additional grant of 
thirty years to the Proprietors of Charles River Bridge, was 
obtained by fraud and misrepresentation, and that the said 
grant has never been duly accepted by the corporation— can 
be tried only by a jury, before the grant is impaired by an 
act of the legislature. That this is a case of property, 
where the parties have a constitutional right to a trial by 
jury ; and for this purpose a process of quo warranto should 
be instituted by the prosecuting officers of the government, 
under direction of the legislature. 

" 7. That if the additional grant of thirty years was given 
without due notice, it is an omission for which the legisla- 
ture of that time was responsible, and not the Remonstrants; 
it being the universal practice, that the legislature, and not 
the parties, issue such notice as to them seems proper. 

" 8. That the erection of another bridge over Charles 
River, would considerably obstruct a valuable navigation. 

" 9. That the increase in the value and income of the 
Charles River Bridge, is not greater than has been the 
average increase of the value and income of other property 
in the city for the last forty years. 

" 10. That Charles River Bridge is sufficiently wide to 
accommodate the line of travel directed to it. That no se- 
rious evil has ever resulted, in consequence of a crowd upon 
the bridge. That all the northern and eastern travel, des- 
tined to the market and other business parts of Boston, have 
a nigher passage by the present, than they could have by the 
proposed bridge. That Charles River Bridge Corporation 
are not in fault for narrow streets in Boston or Charlestown, 
and that two new streets have, within a short time past, been 
made at great expense to them, to accommodate the travel 
into Boston. Also, that if the travel over the present bridge 
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is excessively inconvenient and dangerous, that the evil would 
not be cured, but on the contrary increased in a great de- 
gree, by erecting a free bridge, which would draw the travel 
from all the others, and confine it to that alone. 

"11. That the reversionary right of the State to said 
Charles River Bridge is valuable, and should not be sacri- 
ficed by the proposed free bridge." 

We have placed together here, in a connected view, all 
the grounds taken by the Remonstrants ; but it will be per- 
ceived that some of them, as the 3d, 8th, and 9thi relate to 
the question of " public convenience or necessity," which 
has been already considered at large in the preceding pages 
and requires no fiirther remarks. We shall, therefore, con- 
fine our observations to the question of constitutional rights 
as stated in the other points on the part of the Remonstrants ; 
and shall, as we proceed, examine what answers were given 
by the Petitioners to the constitutional objections of the Re- 
monstrants. \ 

1. And, in the first place, it will be necessary to consider 
the legal rights of the Remonstrants in relation to the ancient'' 
ferry, for which the present bridge was substituted. Those 
persons at a distance from this city, who do not happen to be 
acquainted with the local situation and circumstances of this 
ferry, will need to be informed of some facts in its history, in 
order to make the reasoning upon the subject the more intel- 
ligible. 

This ancient ferry, in the first settlement of the colony of 
Massachusetts, formed the great line of communication be- 
tween Boston and the country eastward of it, just as the 
bridge does now, which is erected in its place as a substitute 
for it. By an ancient law of the Colony of Massachusetts^ 
the General Court " for the encouragement" of the College 
in Cambridge, gave " the sum of four hundred pounds, and 
also the revenue oi the ferry betwixt Charlestown and Boston?* 
See indent Charters, p. 78. Here was a grant, upon the face 
of it, absolute and unqualified, of the ferry to the College^ 
without any limitation of time during which the College was 
to hold it ; and consequently a grant, which would carry the 
same rights and privileges with it, to any person or persons, 
who should by deed or otherwise come into the place of the 
College, unless those rights and privileges should be in any 
way limited or curtailed, by compromise or otherwise, in the 
hands of the persons thus succeeding to the property. Ac- 
cordingly, when the Legislature authorised the erection of 
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Charles River Bridge as a substitute for the ferry, they grant- 
ed to the Proprietors all the rights and property in this ferry, 
all the franchise, as it is called in law, without any new limi- 
tations or restrictions, except in one single particular, that is, 
the time for which they should hold it, namely, forty years ; 
the Proprietors agreeing to pay to the College during that 
time, the estimated value of the ferry, being the sum^ of two 
hundred pounds annually ; after which periodic bridge was 
te become the property of the Commonwealth ; with a savings 
however, of the rights of the College and an indemnity for the 
loss of its ferry, as will presently be stated more at large. 
They declared in the act, that the toll established at this 
bridge or ferry, should be " for the sole benefit of the said 
proprietors" during the term of forty years. But the Pe- 
titioners for the free bridge denied, that the grant of the 
ancient ferry to the College was an absolute one ; they con- 
tended on the contrary, that it was made originally to hold 
" during the pleasure of the country" and might be resumed 
whenever the " country," that is, the government of the 
State, should choose to do it ; and they founded their argu- 
ment upon an expression in the Colony law of 1654. 

To this argument of the Petitioners two answers have been 
given, which were entirely satisfactory to every man, whether 
a lawyer or not. 

In the first place, that the Petitioners gave a wrong con- 
struction to the law of 1654. The whole of the section al- 
luded to (after the preamble) is in these words — " It is, there- 
fore, ordered by this Court and the authority thereof, that, 
(besides the profit of the ferry formerly granted to the Col- 
lege, which shall be continued) there shall be yearly levied 
by addition to the county rate one hundred pounds to be paid 
by the treasurer of the country to the College treasurer, for 
the behoof and maintenance of tlie president and fellows, to 
be distributed between the president and fellows according 
to the determination of the overseers of the college, and this 
to continue dwing the pleasure of the country. ^^ This last ex- 
pression clearly refers to the new grant of the tax or " coun- 
iy rate^'* of one hundred pounds (the subject then un- 
der the immediate consideration of the General Court) and 
not to the ferry, for that had been already disposed of, and 
required no further legislation. If this view of the subject 
needed any confirmation, we might refer to a subsequent 
law passed in the year 1710, and expressly again recognizing 
this ancient grant. This appears in the preamble, from 
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which we make the following extract : ** Whereas sevend 
petitions have been humby offered to this Court, &c. com- 
plaining of great remissness and neglect of du6 attendance 
of the said ferry, to the very great detriment of the Province , 
and having been thereupon attended by the Treasurer of the 
College {the profits and revenues of the said ferry bein^ granted 
to the Harvard College in Cambridge) and seen the lease bf 
him made of the said ferry for several years yet to come," &c.* 
It will be observed that this last acknowledgment of the 
rights of the College in the ferry, was made about seventy 
years after the original grant. 

But, secondly, it was answered, that if the Colony ordi- 
nance must be construed as the Petitioners contended, then^ 
upon comparing it with the act incorporating the Proprietors 
of Charles River-Bridge, it would be perceived. that there was 
a material difference of expression in the two grants ; the an- 
cient grant gave the ferry to the College to hold during the 
pleasure of the Government, and . therefore, according to the 
argument of the Petitioners, the Government might revoke it 
and take back the ferry at any time ; but by the act of incor- 
|)oration, the Government had made a grant of the same ferry 
for a definite term, forty years ; and as the Government had 
Used so different expressions in the two laws, they must have 
intended to make a difference in the extent of the two grants. 
If, therefore, they intended by the first grant to reserve the 
right of taking back the ferry at any time, it was equally clear, 
that by the second they intended to make no such reservation 
until after the forty years had elapsed. And it was compared 
to the case of a lease of land made, either by the Govern- 
ment or a private person, for the term of forty years ; ixi 
which case the owner would have parted with his interest in 
the land for the whole period. Upon these grounds it was, 
therefore, contended with unanswerable force, that whether 
the original grant were perpetual or temporary, certain ojr 
uncertain in any respect, still the subsequent grant of the ferry 
to the Proprietors of Charlestown Bridge, was perfectly defi- 
nite and certain, and gave an absolute, irrevocable interest 
in it during the specified term of forty years. 

It may be added, however, that the Remonstrants rested 
their case mainly upon the first of these two answers, namely, 
that the original grant of the ferry was in perpetuity. And 

* This act is to be found in the original editions of the Province Laws, 9th of 
Anne, ch. 1. (p. 162, edit, of 1759) ; but unfortunately was not reprinted in the volume 
called Ancient CharterSf &c. - 

4 
e - 
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this ground of argument might well be relied on ; for, if 
any point may justly be considered as settled by long usage 
and common consent of the public, it will be difficult to find 
any thing in the whole history of our laws, that has been 
more generally understood and believed, than that Harvard 
College had an absolute right to the property of this ferry. 
This idea has been so universally prevalent among us, that 
it has now become incorporated into the histories of our state 
and its college ; which make mention of it as an absolute 
or perpetual grant, as will be seen by reference to works 
upon those subjects.* 

We have only a word more to add, upon the point imme- 
diately before us, in confirmation of the ground taken by 
the Remonstrants. 

The act incorporating the Proprietors of Charles River 
Bridge, after obliging them to pay two hundred pounds a 
year to the college, proceeds in these words — " and at the 
end of the said term, the said bridge shall revert to, and be 
the property of the Commonwealth, saving to the said college 
or university, a reasonable and annual compensation for the an- 
nual income of the ferry, which they might have received, had 
not said bridge been erected. 

If any language can be used, that should amount to an 
acknowledgment of an absolute unqualified grant, these 
words clearly imply one ; they can mean nothing else. 
In the first place, why should the legislature have used any 
saving clause at all, in relation to the rights of the college i 
If the original grant was only " during the pleasure^^ of the 
government, it still remained so, and it was altogether super- 
fluous to say any thing more about it. 

If, again, there was not an existing right in the college to 
claim a " compensation,^^ why should the act provide for it ? 
Indeed the very term " compensation," implies, that there 
is a right to claim something for an injury done. 

* The errant is commonly spoken of in such terms as the folIowing^ — " The Court 
granted the income of Charlestown fer^ as a perpetual revenue to the CoUeffe." — 
American Universal Cfeography, by the Kev. Dr. Morse j vo^. l,paff«401, edit, oflWb. 

" This ferry was first rented to Edward Converse, for forty snillings a year. In 
1640 it was given to Harvard College." — Historical Sketch^ of charlestoum, by 
Josiah Bartlett, M. D. o/ Chwlestoion, p. 166, note* 

" The country being very weak in their publike treasury, expended about i^500 
toward it, [the college] and for the maintenance thereof gave the yearly revenue of 
a ferry-passage between Boston and Charlestown, the which, amounts to about 40 or 
60jE per annum."— /o^nson'* Wonder-working Providence of 8ion^s Saviour in 
Neu> England, chap 19 j printed in 1654. 

We do not quote these merely popular works as authorities u{)on a Question of law, 
but as evidence of the public opmion on this subject. We might add many others 
to the same effect. 
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Again ; for what was this compensation to be made ? For 
the loss of " the annual income of the ferry ^ which they might 
have received, had not said bridge been erected ;" that 
is, after the Commonwealth should become the owners of 
the Bridge, and thus stand in the place of the Proprietors, 
who now pay two hundred pounds annually to the college, 
the commonwealth will also pay to the college an " annual 
compensation," not specifically of two hundred pounds, but 
of such an amount as it would reasonably be calculated, 
that the college " might have received" from time to time, 
by means of their ferry, if it had remained without any 
bridge, in proportion as the population and prosperity kept 
advancing. This mode of saving a compensation, under 
the general expression, " reasonable," was all that could be 
done ; it might have been unwise in either of the parties ; 
the legislature or the college, to have looked forward to all 
future ages, and bound themselves down to a precise sum of 
money, by way of compensation for the loss ; it was quite 
sufficient o look forward forty years, and leave the period 
after that for future adjustment, according to what should 
be " reasonable." From the preceding remarks, then, it 
appears evident, that the grant of the ferry was in perpe- 
tuity,^^ " for the encouragement" of the college. 

But, for the purposes of the argument as between these 
contending parties, even if it was originally intended to be 
temporary, or, "during the pleasure" of the government, 
that same government did, by the provisions in the act for * 
erecting Charlestown bridge, change it into a permanent 
grant for forty years, to which they afterwards added thirty 
years more. 

It being now established, therefore, that the property in 
this ferry belonged to the college, and that the Proprietors 
of Charlestown Bridge, succeeded to the college for forty 
years, (for which they allowed the college an annual con- 
sideration) — in other words, that they have taken the ferry, 
of the college, upon a lease for a term of years — two other 
inquiries remain — 

1. What is the nature of this property in ferries, which is 
called in law a franchise. 

2. How far the public or individuals, have a right to in- 
fringe upon this property. 

Under the first of these heads, it will make the subject 
more intelligible, to examine very briefly how this species of 
property was considered by the common law which our an- 



28 

cestors brought from the mother country, and how far our 
own laws have confirmed or altered in any respect the rules 
of the conmion law. And the reader, we have no doubt, 
will be interested in the investigation, though it is purely a 
legal question ; apd he will be gratified to see, how reason- 
able and well adapted to our state of society, and how pro- 
motive of justice, the great bond of all human society, are 
the principles of that venerable body of legal rules denomi-^ 
nated our common law. In pursuing this enquiry, we shall 
not attempt to make a parade of learning which we do not 
possess, but shall confine our quotations to such authors as are 
quite accessible in the libraries of this city to any reader, 
who shall (as we hope all will do) examine this subject for 
himself. We shall ask no man to take our word for any 
principles laid down by us ; but we shall ask every reader to 
pay some respect to those authorities, by which even our 
Courts of law are governed. 

"In every country" says a learned writer of our own, 
*' a ferry forms a part of a public passage or highway, 
wherever rivers or waters are to be passed in boats ;. 
and therefore the law of the land must, necessarily, for 
establishing ferries and keeping them in order, make pro- 
vision as it does for keeping highways in repair. They, 
therefore, who have a ferry must be bound in a proper man- 
ner to keep it up, to have suitable ferry-ways, boats and 
attendants at all seasonable times. The natural consequences 
of this duty, enjoined by law, is, the keepers of the ferry 
must have a reasonable compensation for their time and ex- 
penses, fixed by law and legally secured to them. In this 
way, a ferry becomes property, an incorporeal hereditament, 
the owners of which, for the public convenience, being oblig- 
ed by law to perform certain public services, must, as a rea- 
sonable equivalent he protected in this property, '^^^ " On these 
principles," the author adds, " as early as 1641 the Legisla- 
ture of Massachusetts Colony passed a law for the regulation 
of ferries. The laws as to ferries were continued under the 
Provincial Government, and in 1797 were revised. The re- 
vised law will show the substance of our laws at all times, 
respecting ferries." These laws will be presently considered. 

That a ferry is property or estate, just as much as lands and 
houses, appears by several cases decided in England ; and 
the same understanding of it has always prevailed in this 

* Dane's Abridgment of American Law, vol. 2, p. 683. 
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Commonwealth. An important case to this effect is that 
of Ckadtmck against The Proprietors of Haverhill Bridge^ 
which is stated at large in the work just cited ; and, as it is a 
leading case, we shall here give all the essential parts of it : 
Chadwick brought his action against The Proprietors of 
Haverhill Bridge, alleging that he was seised in fee of a cer- 
tain ferry over Merrimack River, for the transportation, in 
boats, of persons, carriages and beasts, from Bradford to 
Haverhill, and from Haverhill to Bradford, with a right to 
receive toll, &c. yet the Proprietors intending to injure the 
said Chadwick in the enjoyment of his said franchise, and de- 
prive him of the toll and profits, (tc. erected a bridge over 
said river, near to and within forty rods of the said Chad- 
wick's ferry aforesaid, and penriitted sundry persons with 
their carriages, &c. to pass the said bridge, and received 
toll, &c. to the great prejudice and detriment of the said 
Chadwick's ferry. The Proprietors denied Chadwick's right 
to claim any damages. Chadwick could produce no original 
grant or license for this ferry ; but the Court, as evidence of 
his being seised of this property as he had alleged, permitted 
him to prove by depositions, that eighty years before this ac- 
tion, one Griffin kept the ferry and took toll ; and then Chad- 
wick went on to trace his right by deeds, from Griffin down 
to himself. It was objected by the Proprietors of the Haver- 
hill Bridge, that the laws of Massachusetts Colony and Pro- 
vince forbade any person to keep a ferry so as to demand toll, 
unless licensed by the Court of Sessions of the county, and 
therefore that the plaintiff claimed an estate in direct oppo- 
sition to those laws. These points were not formally decided 
by the Court, the cause being submitted to referees, who 
were to determine whether Chadwick had a right to recover 
damages, and if so, then to allow him a sum of money for th» 
injury. The referees did, accordingly, find, that he had such 
an estate as he claimed, and " that the said Chadwick has a 
right to recover damages;" and they gave him a sum of 
money in full of his damages. This report was accepted by 
the Supreme Court. But that the reader may know how 
great weight is due to this case as an authority, he ought to 
know (what is not stated in the work above cited) that the 
learned author himself was the chairman of the Referees ; a 
gentleman, who has probably had more experience in the 
law relating to real estate of every kind, than any one in 
the State ; and the counsel were the ablest of that period, 
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the late Chief Justice Parsons- on one side, and the late Gov- 
ernor Sullivan on the other. 

Another case, cited in the same book, (p. 687) is that 
of an action brought by the Inhabitants of a town (Ames- 
bury) against a person for carrying passengers over Mer- 
rimack River, to the injury of their ferry. After citing 
these decisions, the learned author observes, that " these 
actions show that some of our ferries are considered as 
private property and as estates in fee." And he might have 
added by way of confirmation, if the case had required it, 
that the Colony Law of 1641 so considers them ; for it de- 
scribes one kind of ferries as those " that pay no rent to the 
country," — an expression which implies, that those were pri- 
vate property, and that there was another kind of ferries which 
did pay rent to the country, and were distinguished from the 
first kind. 

If, then, a ferry is property, it can no more be invaded by 
the public, without a compensation, than any other kind of 
property can be ; it is equally sacred with a man's house or 
land. And agreeably to this principle, the Colony law of 
1641 provided, that whosoever had a ferry granted to him, 
should have " thesofe liberty of transporting passengers," &c. 

On the same principles, this species of property is pro- 
tected, like every other kind, by the common law oi England, 
A well known and eminent law writer observes — "If a ferry 
is erected on a river so near to another ancient ferry as to 
draw away its custom, it is a nuisance to the owner of the 
old one." Blackstone^s -Commentaries, vol. 3. p. 218. And 
this had been the law in England for centuries before our 
ancestors brought it with them to this country ; as will ap- 
pear by referring to the older law authorities cited by Black- 
stone, and particularly by an adjudged case in the 22d year 
of the reign of king Henry Vlth, (A. D. 1443) in which the 
principle is acknowledged in these words — " if I have, of 
ancient time a ferry in a town, and another man sets up 
another ferry upon the same river, near my ferry, so that the 
profits of my ferry are impaired, I shall have my action on 
the case against him." 22 H. VI. 14 b. 

But it was objected, by an ingenious refinement of con- 
struction, that the laws of this commonwealth, both ancient 
and modern, only prohibited the establishing of a new ferry 
by the side of an old one, in case the proprietor of the new 
one should pretend to take pay of his passengers ; and, that if 
he was willing to carry people over the river rmthovi pay, he 
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would have a right to do it; and hence it was to be inferred^ 
that a frze bridge might be built by the side of a toll bridge, 
without violating any rule of law. In support of this argu- 
ment the laws regulating ferries were cited, in which an 
expression of this kind is used — " that no person or persons 
whatever, shall keep a ferry within this commonwealth, bo as 
to demand or receive pay, without a special license first had 
and obtained from the Court of General Sessions," &c. 
This objection may, to some, appear specious at first view ; 
but, upon looking into the different laws, and considering the 
intentions of the legislature in regard to this kind of proper- 
ty, the objection will be found to be wholly unsupported ; 
and, if seriously made, it could only have been the result of 
a very superficial attention to the subject. We will bestow 
a few words upon it. 

At the yery first view, it would appear to be e^^tremely 
ridiculous, and contrary to the nature of things, that any 
individual should set up a ferry, and be at the expense of 
keeping boats and men, for the sake of carrying passengers 
across a river, without taking pay for his services. So rare 
would it be, that we cannot suppose the legislature of this 
state would, for nearly two hundred years, have deemed it 
necessary to make any provision by law for it in their suc- 
cessive acts, relating to this subject. No ; they were not 
so absurd as to reason in this way to the petitioners for free 

ferries, if there were any such in those days ' You shall 

not have our permission to destroy the property which your 
neighbour has in his ferry, by setting up one yourselves, and 
charging a toll, but you may destroy it, if you will, by setting 
up B.free ferry, ^ 

But, passing over the absurdity of setting up such a free 
ferry, it is surprising that the advocates of this construction 
of the law, overlooked the express provisions of the old colony 
law upon this very point ; which, after giving to the owners 
of ferries " the sole liberty" of transporting passengers, pro- 
ceeds in these words — " Provided this order shall not preju- 
dice the liberty of any that do use to pass in their own or 
neighbours' canoes or boats, to their ordinary labour or busi- 
ness. But no ferryman shall carry over the water any pas- 
sengers in a canoe, but in case of necessity, and upon his own 
desire, under the pain of forfeiture of the canoe, or the value 
thereof to the treasury." Ancient Charters, p. 110. And a 
subsequent law, in the preamble, recites, — that, " whereas 
sundry persons of late, notmthstanding the provision already 
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made by law, do presume to transport passengers over and 
across the several stated ferries within this province, hamng 
no right or authority so to do, in prejudice of those who are 
assigned and authorized to that service, and therefore justly 
entitled to the sole benefit of the said ferries" — and then 
the law imposes a penalty upon those who infringe that 
exclusive right. 

The principle acknowledged by our old laws is in accor- 
dance, not only with the English law, but with that of other 
countries ; it is, in short, one of those fundamental principles 
of justice, which must fare the basis of the rights of property 
in all nations. 

We may here remark, by the way, that in the ancient case 
above cited, in the reign of Henry Vlth. it was argued, by 
way of illustration, that when the king granted a fair, mar- 
ket, &c.. His grant usually had this clause ." provided 

always that it be not to the nuisance of any other fair or mar- 
ket ;" and reliance was placed upon the want of that pro- 
viso in the case before the court. But, notwithstanding this, 
the principle was laid down to the contrary, and it was said 
— " Suppose the king grants me a market tuithout any proviso; 
if a man sets up after that time another market, which is a 
nuisance to it, I shall have an assize of nuisance against 
him.' 22 H. VI. 14 b. and it is added — "^br the king cannot 
take away my freehold J^ 22 H. 6. 15. When we consider the 
period at which this doctrine was held-^a period when there 
was no limitation to* the power of the king, we cannot but 
reflect with astonishment, that in the present enlightened 
age, and in a country of equal rights, the opposite opinion 
should be countenanced by any man. 

Even under the absolute governments on the Continent of 
Europe, this fundamental principle of justice is respected.— 
We will only ask the reader's attention to one case, which 
we take from a French law authority, and which was decided 
also at a period, when the rights of the citizen had not been 
so much discussed as they have since been in that quarter of 
the world. 

" The seigneur of Colonge, who has a right of ferry upon 
the river Saone, having contended that the seigneur Bourd- 
ance ol Lyon, could not make use of a boat of his own, to 
pass and repass the river opposite to his country seat, situ- 
ated 400 paces from the ferry, but that he ought to make use 
of the ferry-boat belonging to him (the seigneur of Colonge) 
— the claim was allowed by a decree of the judges of the 
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lolver C6urt, but this dec^ision was anhulled by a judgment 
of the High Court (parlement) of Paris, of the 9th Janu« 
ary, 1768. 

It is accordingly laid down, as established law in France, 
that the borderers on rivers^ where there are ferries, may use 
their own boats for passing those rivers themselves, provided 
they do not let any stranger pass over in them — ^^ pourvu 
qu'ils n'y fassent passer aucun etranger." Encyclopedic Mc'^ 
ihodique, Jurisprudence, Exactly in the spirit of our colony 
law made almost two hundred years ago — that people might 
use their own boats to pass, when going upon " their ordi- 
nary labour or business," but should not carry over " any 
passengers." 

One remark further shall close what we have to say upon 
this part of the subject. — ^The original grant conveys to the 
College " the revenue of the ferry betwixt Charlestown and 
Boston ;" implying in the strongest manner, that the college 
was to have the exclusive right of carrying passengers between 
those two towns, by the ferry. 

2. We now proceed to the second point stated by the Re- 
monstrants — " That the grant of Charles River Bridge, to the 
said Proprietors in 1786, was a contract within the meaning 
of that clause in the Constitution of the United States, which 
forbids the enacting of any law impairing the obligation of 
contracts." This provision of the Federal Constitution is so 
agreeable to the common dictates of justice, that it com^ 
mands our assent upon the very statement of it. But when 
We come to apply the general principle it contains, to any 
given case, questions arise, as in the application of almost 
every general law. In the first place, was the grant of 
Charles River Bridge a contract within the meaning of the 
Constitution ? To settle this point, we need only refer to a 
few decisions made by the Supreme Court of the United 
States, who are the final judges of the Constitution and laws 
of the Union.* 

In the leading case of Fletcher against Peci, which was 
settled in the Supreme Court of the United States^ it was exn 
pressly decided, that ^' when a law is in its nature a contract^ 
when absolute rights have vested under that contrail, a re- 
peal of the law cannot devest those rights ;" and that " a party 
to a contract cannot pronounce its own deed invalid, although 

* A clear and concise summary of these case* may be fbood in Cka^cetlor Kenl'ii 
ralaable Commentaries, p. 387^ etCr 

5 
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that party be a sovereign state." Chief Justice Marshall, in 
giving the opinion of the Court, observes — " The legislature 
of Georgia was a party to this transaction ; and, for a party 
to pronounce its own deed invalid, ivhatever cause may be as- 
signed for its invalidity, must be considered as a mere act of 
power J which must find its vindication in a train of reasoning 
not often heard in courts of justice. ^^ " The principle, on which 
alone this rescinding act is to be supported, may be applied 
to every case to which it shall be the will of any legislature 
to apply it. The principle is this — that a legislature may, 
by its own act, devest the vested estate of any man whatever, 
for reasons which shall, by itself be deemed suffident.^^ " It 
may well be doubted, whether the nature of society and of 
government does not prescribe some limits to the legislative 
power ; and if any be prescribed, where are they to be found, 
if the property of an individual, fairly and honestly acquired, 
may be seized without compensation^ " The Constitution of 
the United States declares, that no State shall pass any bill 
of attainder, ex post facto law, or law impairing the obligation 
of contracts.''^ " A contract is a compact between two or 
more parties, and is either executory or executed. An execu- 
tory contract is one in which a party binds himself to do, 
or not to do, a particular thing ; — A contra^^t executed, is one 
in which the object of contract is performed ; and this, says 
Blackstone, differs in nothing from a grant. — A grant, in its 
own nature, amounts to an extinguishment of the right of the 
grantor, and implies a contract not to re-assert that right. 
A party is, therefore, always estopped by his own grant." 
After observing that a contract of this kind is included in 
the prohibition of the Constitution above quoted, the Chief 
Justice adds — " If, under a fair construction of the constitu- 
tion, grants are comprehended under the term contracts, is a 
grant from the State excluded from the operation of the pro- 
vision ? Is the clause to be considered as inhibiting the State 
from impairing the obligation of contracts between two tncZt- 
Muak, but as excluding from that inhibition contracts made 
with itself? The words themselves contain no such distinc- 
tion. They are general, and are applicable to contracts of 
every description.^^ The Court then decide unanimously — 
— that " the State of Georgia was restrained, either by general 
principles which are conmion to our free institutions, or by 
the particular provisions of the Constitution of the United 
States, from passing a law whereby the estate of the plaintiff 
so purchased, could be constitutionally and legally impaired^ 
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and rendered null and void,^^ CrancVs Report, vol. 6, p. 132, 
&c. The same opinion upon legislative grants was adopted 
in the celebrated Dartmouth College case ; where the grant of 
the incorporation of that College was declared to be a con- 
tract. See Report of the case, by Farrar, p. 308 to 322, ^c. 
The point is, therefore, now fully settled, that a legislative 
grant is a contract. The grant, or act of incorporation, of 
Charles River Bridge is, therefore, a contract. 

We are now arrived at another of the questions arising 
under this second point — ^Whether an act like the proposed 
one, authorising the erection of a free bridge near the pre- 
sent toll'hxiAge, would impair the obligation of thif contract. 

Let us see what is the nature and obligation of this contract 
on the part of the State as well as of the Proprietors. The 
essence of it is this — the Proprietors agree to build and main- 
tain a bridge ; and the State, consulting for the general good, 
declares that the bridge " will be of great public utility," 
and in consideration of the Proprietors' building it, agrees, 
that '^ a toll be and is hereby granted and established for the 
sole benefit of the said Proprietors," for the term of forty years. 

Nothing, one would think, could be plainer than the mean- 
ing of this contract. But, as an elegant writer on the law 
has justly observed, '^ the subtilty of the human mind in 
finding distinctions, has no bounds f* and, as in the case 
put by him, a distinction was attempted to be made between 
the duties of two common carriers, because the one was 
master of a ship, and the other, master of a barge, which is 
only, a little ship) — so in the case of Charlestown Bridge, an 
.attempt was seriously made to prove, that the grant of a 
yree-bridge by the side of the tolUhnAge, would not be equiv- 
alent to a repeal of the charter of the latter one ! — that it 
virould not be a repeal of any existing grant made by the 
State, and, consequently a charter might be granted for one 
or more bridges at the place in question, and yet leave the 
Proprietors of Charles River Bridge in full possession of their 
contract ! And the question was asked with much em- 
phasis, where would those Proprietors draw the line at 
which their right upon the river terminates, and the rights 
of others begin. These fallacious views of the subject de- 
mand a moment's consideration. 

In respect to the assertion, that the grant of a bridge so 
near to the present one as is proposed, (only 29 rods distant 

'^ Jones on Bailments; p. 108. 
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on the Charlestown side) and which is to accommodate the 
same line of travel^ would not be a repeal of the charter of 
Charles River Bridge, we must beg leave to say, without in- 
tending the least disrespect towards those of a different 
opinion, that it is little or nothing better than a quibble ; it 
is catching at the form, and evading the substance of the 
constitutional objection. 

What did the legislature mean to grant to the Proprietors 
of Charles River Bridge ? Assuredly something of value ; 
those Proprietors bad engaged to build a bridge at their own 
expense, (of $50,000) for the use of the public, and at very 
great haiard, es it was believed by both parties and by 
every body in the community. 

The legislature granted them the rigki of taking toll for a 
term of years. Now, would it have been lawful, would it 
have been honest, for the legislature to have waited, for in- 
stance, one year, till the bridge was built, and then to have 
granted another bridge, free of toll, by the side of it, as is 
now prayed for ? No man will affirm this ; and yet the legis- 
lature had as much right to do it then as they have at this 
day. But further ; as was very justly argued by a member 
of the honorable Senate, and enforced by the highest of law 
authorities, when the law grants any thing to any one, " it 
giveth impliedly whatsoever is necessary for the taking and en- 
joying of the same ;* a maxim, which is not less a settled rule 
of law, than a dictate of common sense and common justice. 
As the legislature, therefore, made a grant of the toll of the 
ferry, they necessarily granted every thing that was requi- 
site for the " taking and enjoying of the same." It is quite, 
absurd, then, to maintain that they could, either at that dav, 
or at the present, grant a free bridge^ that would effectually 
destroy and render of no value a toll-bridge, which they had 
previously granted, for a valuable consideration. 

Again — It is another principle of law, and we may add, of 
common justice, that neither the legislature nor any individ- 
ual, shall be allowed to do any thing indirectly, which they 
cannot do directly. This principle has been frequently ex- 
plained and enforced, both in the Supreme Court of the Uni- 
ted States, and before that eminent judge, who lately filled the 
office of Chancellor in the state of New York. On so plain 
a principle of common sense, it would appear superfluous to 
quote judicial opinions ; but, as so much was said upon the 

* Coke on Littleton, 56 a ; cited by the Hon. Mr. Billings. 
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point before us, we will refer our readers to the cases in the 
note,^ which were cited and commented on during the dis- 
cussions of this subject. Now it is plain, from the local sit- 
uation of the proposed bridge, as His Excellency observes 
in his message, that it would take away every traveller from 
the present bridge ; and thus indirectly destroy the toll, which 
was the whole substance and property conveyed by that very 
grant. 

* Johnson's Chancery Reports, vol, 1, p. 611, and vol. 4, p. 160 ; one of which is 
the case of a by-road, made to avoid a turnpike, and which the Chancellor ordered to 
be shut up ; and the other, the Steam Boat case. Sec also, 10 Wheaton's Reports, p. 
60 J in which last case the Supreme Court of the United States says — ^''It is a general 
rule, that what cannot be done directly, from defect of power, cannot be done indi- 
rectly." 

In the case of the road here cited, Chancellor. Kent says — " The plaintiffs, (a turn- 
pike company) have shown a clear and undisputed right, by statute, to the taking of 
toll at the gates, and for the use of the turnpike road mentioned '" and, '' the defendf- 
ants admit, that this nevo road [which was made from an old cross road, so as to carry 
a traveller clear of the turnpike gate] has been kept open for public use and travel, 
and maintained as such by private expense, by not impeding travellers fh>m using it 3 
and they admit, that this road may and does enable persons to avoid passing through 
the gate and paying toll.'' " I think it impossible for any person to cast his eye upon 
the map, which is made an exhibit in the cause, without Being struck at once with the 
conviction, that the injury is direct, palpable, and inevitable, and that if no such turn- 
pike gate existed, no such new road would have been purchased, made and kept open. 
It is then a plain case of a material and mischievous disturbance of the plaintiffs in 
the ei^ojrment of the state privilege, which was granted to them by the legislature ^^ 
public purpoKS, and founded on a vatuable consideration." If such a contrivance, as 
this case presents, is to be tolerated, all our statute privileges of the like kind^ on 
which millions have been expended, would be rendered of Tittle value." Vol. 1, p. 
614, &c. 

The other case, (of the steam-boat) was briefly this : Aaron Ogden claimed, under 
Livingston, the right to run a steam-boat between Elizabethtoton Point and New- York 
for a term of years ; Thomas Gibbons, in contravention of this right, employed two 
steam-boats to navigate between New- York and his wharf,j at a place called llalsted's 
Point, which is in Elizabethtoum, but separated from Elizabethtown Point, by a lai^^ 
and navigable creek, and is a short distance from the Point ; Gibbons accordingly al- 
leged, that his boats did not run from the Point. Upon this case Chancellor Kent 
says — *' The defendant, (Gibbons) says, that his wharf at HaJsted's Point, is within 
a short distance of Elizabethtown Point, and yet he denies, that he is sailing within 
the limits of the grant to J. R. Livingston. Whoever is acquainted with the position 
of the land and waters, at and adjoining Elizabethtown Point, or will cast nis eye 
upon a map of that country, will at once perceive, that upon the defendant's construc- 
tion of the deed of J. R. Livingston, the grant to him was vain and illusory, as a bene- 
ficial exclusive privilege." " It is to be so construed, as to have value and effect as 
an exclusive right. For this purpose, Elizabethtown Point must be considered as in- 
cluding the whole slwre, or navigable part of Elizabethtown ; and this appears to be 
the clear and necessary interpretation of the grant, when we take into consideration 
the situation of the ground and waters, and the nature and object of the grant. Any 
narrower construction in favour of the grantors would render the deed a fraud upon 
the grantee. It would be like granting an exclusive right of ferriage between the two 
given ]x>ints and then setting up a rival ferry, within a/eto rods of tJiose very points, 
and within the same course and line of travel. The common law contained prin- 
ciples applicable to this very case, dictated by a sounder judgment and a more 
enlightened morality ; if one had a ferry by prescription, and another erected a ferry 
so near it as to draw away its custom, it was a nuisance, for which the injured 
party had his remedy by action." " The same rule applies, in its spirit and "sub- 
stance, to all exclusive grants and monopolies. The gjant must be so construed, as 
to give it due effect, inj excluding ail cojUiguotis and injurious competition.^^ Vol.4, 
p. 160, &c. * 
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Bv way of illustration, it was asked in the debate, whether 
the legislature, after having granted a mill-site to one man, 
could then make a second grant to another, and authorise 
him to take the water that fed the mill, and constituted the 
whole value of the first grant. 

Would it be just, it was argued, to say to the first purcha- 
ser, that he might still enjoy his mill-site, keep up his build- 
ings and machinery, that the legislature had only taken away 
the water, but did not mean to destroy or interfere with the 
rights conveyed by their first grant ? And it was forcibly 
urged, that, as the legislature still obliged this Corporation to 
pay the annuity to Harvard College, it was (to pursue the 
comparison above) not only taking away the water, but ob- 
liging, the grantee to pay rent besides ! For the same reason, 
it would materially impair the value of the grant, if, instead 
of a free bridge, one should be authorized with a reduced 
toll, or even with an equal toll ; the grant would be indi- 
rectly destroyed, either in whole or in part, according to the 
plan that might be adopted. But it has been just shown by 
legal decisions, that the legislature cannot lawfully do indtr 
redly what they have no right to do directly ; they could not 
therefore make any grant of another bridge at the place 
proposed, without a palpable violation of their own previous 
contract made with the Proprietors of Charles River Bridge. 
But, as we have above remarked, it was asked if the -Peti- 
tioners cannot build a bridge in the place proposed, where 
can they do it upon this river ? And where does the exclu- 
sive privilege of Charlestown Bridge terminate — where shall 
the line be drawn between the rights of those Proprietors, 
and the rights of the other members of the community f 

This question does not admit of a decision in the abstract; 
but when a given case is put, as in the present instance, 
there is no difficulty attending it. It is admitted, nay, avow- 
ed, as the great object of the petition, that the new bridge 
must be a substitute for the present one, in order that the 
public may be freed from the burden of tolls. This being 
the case, therefore, we need not perplex ourselves with ex- 
amining and deciding, how near or how far off a new bridge 
might be placed, in order to avoid an infringement of the 
rights of these Proprietors ; it is enough, that the proposed 
bridge mil supersede the present one. This must be a fla- 
grant invasion of the rights of property, and a violation of an 
existing grant of the State ; whose legislature is now called 
upon to make a new grant of the same thing — the same 
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property. Such conduct as this, in an individual, would not 
be tolerated, either by the public, or a court of justice ; no 
counsel would be willing to argue the point. 

It was said further, in support of the Petitioners' request, 
and in answer to the Remonstrants, that if the Legislature 
had intended to grant an exclusive privilege to Charlestown 
Bridge, it would have been so expressed in their charter. But 
this is by no means a just inference ; the insertion or non-inser- 
tion of express clauses of that nature into laws, particularly 
laws which are contracts with individuals, depends upon the 
nature and subject matter of such laws or contracts. It 
would be, for example, a strange way of reasoning to say, 
that when a man sells or leases a piece of land to his neigh- 
bour, he should put into his deed or lease an express agree- 
ment, that he would not sell or lease the same estate to any 
other person. This would be necessarily implied^ in every 
contract. It would have been equally unnecessary in a grant 
of Charlestown yerry in ancient times, and of Charlestown 
•irtefc'c in modern days, to have inserted any iJuch agreement* 
Ancf we have seen, in the ancient case already quoted, in 
the reign of Henry Vlth, that even in those unenlightened 
days, when the government was all-powerful, and the subject 
had no rights — ^in those dark ages, we say, if the king made 
a grant of a fair or market to one man, another could not set 
up one to interfere with it, although the first grant should have 
no express saving or exclusive clause to protect the owner 
against a subsequent grant ; because, as the case says, ^^ the 
king cannot take away my freehold." Yet, strange to tell, 
the free Commonwealth of Massachusetts is called upon, in 
the nineteenth century, to do what an absolute monarch could 
riot lawfully do in the fifteenth. 

This naturally leads us to the consideration of another ob- 
jection made on the part of the Petitioners. 
' It was said, that if the Legislature could not grant requests 
of this kind, there would be an end of all public improve- 
ments, and the progress of society would be stopped. This 
objection is suggested by a very superficial view of the con- 
stitution and laws of our Conunonwealth. The puhlic good, 
the good of the whole must be provided for, even if it in- 
terferes with private rights ; and the people of this State 
have wisely and justly provided for both. By the 10th article 
of our Bill of Rights it is provided, that " each individual of 
the society has a right to be protected by it in the enjoyment 
<^f his life, liberty, and property*^ — and " whenever the pub- 
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lie exigencies require, that the property of any individual 
should be appropriated to public uses, he shall receive a rea- 
sonble compensation therefor." 

Here then is the great preserving principle of our govern- 
ment, which secures every necessary advantage to the public 
for the purpose of making improvements, and at the same 
time secures to the individual all his rights, so far as any such 
security is practicable in society. If, therefore, in the pre- 
sent case, " the public eocdgencies require'*^ that the property of 
the owners of Charles River Bridge, or of any land holders 
near the bridge, should be taken away from them and '^ ap- 
propriated to public uses" the State has nothing more to do 
than to comply with the Constitution and niake a '^ compen- 
sation therefor." This principle has ever been i;ecogmzed 
by the State Government, though there may have been a few 
instances where it has not been applied in such a manner as 
to do complete justice. It will not be without use to refer 
to a few of the cases, which were appealed to in the course of 
the discusions on this petition : 

1. In the year 1787, when Essex bridge (between Salem 
and Beverly) was granted, provision was made in the act of 
incorporation that a sum of money should be paid to the 
towns of Salem and Danvers " as a full compensation for the 
ferry-ways" — " the materials," and " the emoluments aris- 
ing from the said ferry." Special Lawsj vol. 1, p. 177. 

2. In the charter of West Boston Bridge, March 9, 1792, 
compensation was made to the Proprietors of Charles River 
Bridge for that injury, by giving them the right of taking 
toll thirty years longer than was originally allowed them. 
Special Lmws, vol. 1, p. 364. 

3. When the Essex Merrimack Bridge between Newbury 
and Salisbury, was granted, provision was also made for 
" compensation" to John Webster and Joseph Swazey, and 
also to the town of Salisbury, " for any injury sustained by- 
them respectively, by the erecting of the said bridge." Spe- 
cial Laws, vol, 1 , p. 338. 

4. So, in the case of Chadwick's ferry (before cited) pro- 
vision was made for " a full compensation" in the act au- 
thorizing the Haverhill Bridge j though he preferred trying 
his claim in a court of law as before stated. Special Laios, 
vol. 1, p. 437. 

5. The case of Andover Bridge, in the year 1793, deserves 
particular attention ; for the Legislature directed, that the 
Judges of the Court of Common Pleas should be appointed 



to enquire what '' compensation" should be made to John 
Marston^ whose ferry was '^ one mik and three quarters of a 
mile below said BodwelVs FalU^^ the place for erecting the 
bridge. 

6. So, in the case of Chelsea Bridge, compensation was 
made to the Proprietors of Maiden Bridge, by allowing them 
half the shares of the bridge-stocks Special Laws, vol. 2, 
p. 506. 

7. In the incorporation of Canal Bridge (in 1807) compen- 
sation is also made to West Boston Bridge, by extending its 
charter ; so that the principle of compensation is recognized 
in the act, and is in fact made to West Boston Bridge. And, 
if it should be asked why like compensation was not required 
to be made by this Bridge to the Proprietors of Charlestown 
Bridge also, it may be answered, that Charlestown Bridge 
may have been considered as suffering so little injury com^ 
pared with West Boston Bridge, that it was not of suffi- 
cient importance to require any specific provision — and we 
may presume, after the lapse of so many years, that it was 
ascertained upon enquiry that such was the fact. But it 
is sufficient for the argument, that the principle of making 
compensation is acknowledged in this act of mcorporation ; 
and, as compensation was actually made to West Bos- 
ton Bridge^ the same principle would have been applied to 
indemnify the Proprietors of Charlestown Bridge, if this 
eajse had required it as clearly as that of West Boston did. 

We might go on multiplying eases of this kind to a greater 
extent ; but it is not necessary. Every man, who is at all ac- 
quainted with the history of our legislation, knows, that the 
general tenor of it has been conformable to the cases here 
stated. 

It is said, however, on behalf of the Petitioners, that in 
some instances the Legislature have departed from this gene- 
ral course. If this were the fact, we should say, that those 
exceptions only serve to prove the general rule ; and thisr 
should be a sufficient answer to a petitioner, who attempts to 
support a claim made upon general grounds, by resorting to 
precedents of special cases, which may have been decided 
upon different grounds. But we will examine some of the 
cases in which it is supposed, that the principle of indemnity 
has been wilfully and deliberately disregarded by the Legis- 
lature ; for, as to other cases, that is, where the interest of 
adverse parties was so inconsiderable that they would not 
remonstrate, or insist upon their rights, they desarvet Uttle 

6 



4t 

weight as aathori ties. If the interest of any o\vner was sb 
small, that he did not take the trouble to claim indemnity, it 
was not necessary for the Legislature to make particular 
provisions for his case (even if they knew the individual, 
without his appearing before them) but to leave him to seek 
redress at law. 

1. The case of Winnisimmet ferry has been said to be one, 
where the Legislature interfered with the rights of property 
and provided no indemnity. The case of the owner of this 
ferry, Henry Howell Williams, has been held up in strong 
language, as one peculiarly deserving the sympathy of the 
public. It has been said, ^' he remonstrated ; but the sove- 
" reign power bad no ear to hear, or eye to pity." The ferry 
'' was rained, and the question of indemnity was not even de- 
^ bated ; yet Chelsea Bridge accommodated the same line of 
" travel. But the sovereign power had the right, and in this 
" case the right was exercised with rigour ; for the proprie- 
" tors of the ferry had recently expended a large amount in 
" repairs." If the author of this statement had been aware 
of some facts in this case, we feel confident he would not 
have hazarded it in its present form. 

We have no where seen a full and authentic statement of 
this case. It was said in the debate, that this ferry, which 
formerly accommodated all the travel to the eastward of 
Boston, by the building of Maiden, Charlestown, and, last of 
all, Chelsea Bridge, was nearly ruined — but the proprietor of 
the ferry has never brought his action against any of these 
bridges for invading his ^' vested rights," neither has he made 
any cfaim for indemnity.* If this were true, it is not strange, 
that provision was not made for his indemnity. Where a 
party interested does not make his claim to the Legislature, 
it is naturally inferred by that body, either that he is not 
damaged, or (as in Chadwick's case) that he intends to rety 
upon his remedy in the courts of law. But if, on the con- 
traryy as was the fact, the owner of this ferry did remon- 
strate, and in vain, then one of three things must have taken 
place— ;/ir3^, the owner must have been considered by the 
Legislature as having sustained no damage important enough 
to require indemnity — or, secondly, that he had real estate 
which would be benefited, as much as his ferry was injured, 
by Chelsea bridge (we will consider his rights as to Maiden 
and Charlestown bridges presently)— or, thirdly, injustice 

* Speech of the^ Hon.. Speaker Janris. 
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was done him, which he did not attempt to redress in a court 
of law, as he probably might have done, notwithstanding the 
acts of the Legislature. Now, to consider each of these cases 
for one moment — if either of the two first cases happened, 
the owner sustained no injury from the erection of Chelsea 
bridge. What were his rights then, as against Maiden 
bridge f This was built about one mile above Winnisim- 
met ferry, and at a place where there had also been an estab- 
lished ferry, well known (as it is described in the incorpora- 
tion of Maiden bridge) by the name of Penny Ferry. Now 
Penny Ferry had rights as well as Winnisimmet, and had been 
in the quiet enjoyment of them long before a bridge was 
thought of; and it was also a ferry leading to a different 
town from Winnisinmiet ferry. 

If, therefore, the owner of Penny Ferry, or any body of 
men standing in his place, were willing to erect a bridge in- 
stead of keeping a boat, for people to pass the ferry upon, it 
would perhaps be difficult to find a reason why he should not 
be permitted to do so ; even if it did in some degree affect 
the interest of another ferry owner, who was either obliged, or 
chose still to keep a boat, as the owner ofWinnisimmet ferry did. 
If the owner o{ one ancient ferry shall be enabled to transport 
his passengers more conveniently, by means of his own supe- 
rior skill in navigation, or by improvements in his boats, or 
by a bridge, or in any other way (he having an established 
right to such ferry) it might be one of those cases, where the 
owner of another ancient ferry on the same river, who did 
not possess those advantages, would have no legal right to 
compls^in. As against Maiden bridge, therefore, the owner 
of Winnisimmet ferry had no claim for damages. And the 
same reasoning will apply to his rights as against Charlestomn 
bridge, where there was likewise an ancient ferry.* 

Let us, then, give a moment's consideration to the claim 
which this owner would have against Chelsea bridge. After 

* It win be proper to add a few words here, in respect to Maiden or Penny ferry 
itself, which . has also been alhided to as a case of interference with private ri^t. 
Maiden Bridge was applied for in the year 1786, on the petition of Thomas Bussell, 
Josiah Bartlett, N. Austin and others, inhabitants of Charlestown with some from other 
places. 

The town of Medford, with some others, remonstrated against it ; and in a memo- 
rial on behalf of the Remonstrants, the following facts are stdted. Which show that the 
ferry had in fact been discontinued for years : The Memorial states-^*^' This ferry, 
called Penny Ferry, never did, in its greatest fi[lory, maintain two boats completely^ 
The ferr3nnen could not live by it, but were obliged to annex other business with it for 
fftieir support. And it is now eleven years since the British troops burnt the ferry 
houMe on Maiden Bide and destroyed the ferry , yet none have -ever since thought it worth 
while to rebuild the house or to renew the ferry ; but have suffered it to lie dormant 
even to this day ; and for this reason, bo doubt, •that the •tipavelliog there was always too 
small to get a Hvisg by U>e ferry.'' 
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the erection of Maiden bridge, (which, if we are correct in 
the history of it, was no infringement of the rights of Win- 
nisimmet) after this, we say the whole injury may be said to 
have been done ; for very few people would be willing to 
encounter the delay and inconvenience of passing that wide 
and hazardous ferry^ when they could avoid all this by going 
a little higher up the river, and passing over Maiden hri^e. 
And, in point of fact, as we have always understood, uie 
travelling by Winnisimmet ferry was very inconsiderable 
after that period. Still it may be said, that, however in- 
considerable it might be, the owner was entitled to compen- 
sation. This we should not be disposed to deny ; and if he 
was entitled to indemnity, and pursued his claim, but yet 
was denied redress by the legislature, he has suffered injus- 
tice ; the case would then be, in our judgment, one which 
forms an exception to the general tenor of the laws on these 
subjects, and is by no means to be allowed as a precedent 
for others. We may add, that if it had been our own case, 
under such circumstances, we should have made an attempt, 
at least, to obtain, in a court of law, that redress which was 
thus refused by the legislature. And if, as was stated in the 
debate above referred to, (see p. 42j the owner of this ferry 
" has never brought his action," he nas been so fer chargea- 
ble with a culpable degree of inattention to his own rights, 
which the laws do not provide against. 

But we have some other views to present of this case, 
which is held up as so urgently demanding commiseration, 
and so palpable an infringement of right, if the ground taken 
by the Remonstrants is tenable. In the first place, there is 
room for an argument, upon strict le^al grounds, that this 
was not a case within the common principles of indemnity, 
as settled in courts of law ; for Winnisimmet ferry leads 
from Boston to Chelsea, whereas Chelsea bridge leads from 
Charlestown to Chelsea ; it is true, that they both lead to the 
same town, but they lead from different towns. Passing over 
this legal ground, however, what were the circumstances of 
this particular case : 

Mr. Williams, in the year 1793, bought for £1,500, a large 
farm in the vicinity of this ferry, containing upwards of 100 
acres of land, with three dwelling houses and appurtenances, 
together with a piece of land adjacent to the ferry, " includ- 
ing all right, privileges and appurtenances appertaining to 
the ferry." What this grant of all right, &c. might amount 
to in law, might be very doubtful upon the facts in this case. 
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The consideration of the deed, compared with the land and 
buildings, 4ndicates, that the ferry did not make any consid- 
erable part of the purchase ; and this agrees with what Mr. 
Williams very frankly acknowledged in his Remonstrance. 
He says — that—" since the building of Maiden Bridge^ the 
" proprietors of said ferry, on the Chelsea side, discouraged 
" by the loss they anticipated, in consequence of that under- 
" taking, permitted the ferry-ways to go to decay ^ to the great 
" injury of many travellers, who still frequented the same ; 
" until your Remonstrant, urged by the request of many citi^ 
" zens, purchased the estate, to which the ferry was appen- 
" dant, at a great price." It seems, therefore, that Mr. Wil- 
liams bought this ferry, when it had fallen " to decay," and 
might, perhaps, in law, be considered as discontinued or aban- 
doned; it seems to have been nothing more nor less than a 
speculation, under circumstances which were well known to 
the purchaser. And we have understood, from a gentleman 
who was counsel for the Salem Turnpike and Chelsea Bridge 
Corporation, that Mr. Williams was on very good terms with 
their Committee, when the road and bridge were making ; 
and if he did in reality sustain an injury in his ferry , it was 
counterbalanced by the increased value of his land, in con- 
sequence of the Bridge and Turnpike Road, which last ex- 
tended a considerable distance through his land. 

2. Another instance, where it is said the legislature have 
departed from the rule of allowing indemnity, is that of two 
turnpikes from Boston to Watertown ; as it has been said, 
** the one to the utter destruction of the other." 

Now every reader will recollect the fiict, that these two 
turnpikes, although they both lead to Waiertoum, are not for 
the accommodation of the same line of travel, from the dty 
of Boston. One of them leads from West Boston Bridge^ 
and the other from the Western avenue, which ia ^bout a mile 
distant from the former upon the Cambridge side, meas^ 
uring on a straight line, and about two miles from one to 
the other, as the shore runs. Those bridges were built 
long before the turnpikes in question were made, and if the 
" public convenience or necessity" required two bridges, (as 
we must presume) it was equally proper and necessary, that 
there should be two roads leading from them ; and whether 
those roads met in Cambridge or Watertown, or any other 
pkce out of the city, it is very clear they were to accom- 
modate tuH> lines of travel, as distinct, to a certain distance 
from tbe city, as any others leading from it. How far two 
roads like these? may be carried from one town towards 
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another, and yet be considered as distinct routes, though they 
finally meet, must depend on circumstances. That they must 
be so considered to a certain distance in each case, is very 
clear; otherwise, for instance, all the turnpike roads which 
lead from Boston towards New York or Philadelphia, how- 
ever different their courses might be, must be considered as 
acconmiodating the same line of travel, and consequently 
as an interference with each other. 

3. The instance of South Boston Bridge has also been 
quoted, on behalf of the Petitioners ; but it admits of a very 
easy explanation. The South Boston Bridge, which is now 
built, was incorporated in the year 1804; the new one, which 
was authorised by the late act, from Wheeler's Point, in the 
first place, is about a mile distant from the other ; but, in 
the next place, it so happened, that many of the Proprietors 
of the old bridge^ were large owners of lands, situate near 
the new bridge, and would probably gain more by the rise 
of their lands, than they would lose by the lessened value of 
their shares in the old bridge. When the new bridge was 
asked for, it accordingly happened, that the Corporation of 
the old bridge did not even vote to remonstrate against the 
new one. 

Besides; it is to be recollected, that this bridge lies wholly 
within the limits of Boston ; and that the legislature, in au- 
thorizing the bridge to be built, did, in effect, only give per- 
mission to the city-authorities to do it, if they should see 
fit, and that the commonwealth would relinquish its rights 
to the navigable waters which would be obstructed ; acting 
upon the presumption, without doubt, that the city^authori- 
ties would do what the rules of justice should require in re- 
gard to the rights of individuals. 

4. Another case, which has been imposingly brought for- 
ward since the adjournment of the legislature, is that of the 
Hoosack Mountain Turnpike. This turnpike, it is said, (with 
as much of rhetorical effect as of good taste) in effect " dis- 
franchised the Second Massachusetts Turnpike, owned, all 
but a fraction, by Asaph White, an aged man, who remon- 
strated most feelingly, yet was obliged to return home with 
a heart heavier than all the rest of his body." 

It is somewhat remarkable, that this case, if it were in 
point, as lawyers express it, should not have been relied 
upon in the discussions in the legislature, respecting the 
Cnarlestown free bridge. It was fresh in the recollection of 
members. The truth is, it was quite distinguishable firom 



47 

the case of Charlestown Bridge, on the single ground of the 
^* public convenience and necessity J*^ It will be proper to recur 
to the history of this turnpike. The petition for it was pre- 
sented at the June session, 1826 ; and, (what is not always 
done) a Committee was appointed to view the route prayed 
for. That Committee gave general notice in the newspapers, 
and by notices to Selectmen of the towns ; and, after ex- 
amining into the question, they reported unanimously, if a 
new road should be authorised as prayed for, that, '^ instead 
of a formidahle impediment to the traveller, as it has been 
considered, will present a road which may be passed with 
ease and facility, and that the public interest would thereby 
be greatly, and very essentially promoted.*^ How different a 
case this is from the reports of the two Committees on 
Charles River Bridge, we need not stop to remark. 

So strong and clear a case was this of '^ public necessity 
or convenience," that we believe there was not a very stren- 
uous opposition to the grant. The town of Florida remon- 
strated, and stated, that '^ it would render the present turn- 
pike road not worth supporting, [to the proprietors] and 
which the town must support." The town also stated, that 
in their opinion, '^ the granting said road would do great 
wrong to the principal proprietor of said turnpike," allud- 
ing, we suppose, to the case of Asaph White, before men- 
tioned. We do not know upon what evidence it is sta- 
ted, that this person appeared and remonstrated, as is as- 
serted in the passage above quoted. We do not find, that 
there is any remonstrance of his on file with the petition ; 
and frdm this case being mentioned as it is in the remon- 
strance from the town of Florida, we have thought it pro- 
bable, that it came under the notice of the legislature 
through that channel. 

But, be this as it may, we are oblige'd to infer from the 
language of the Act of incorporation, that, if the legisla- 
ture had deemed his case entitled to compensation upon 
any grounds, they would have made provision for it; because 
in the same act, they do acknowledge the principle of com- 
pensation, by a reservation of the right to make a rail way 
which may interfere with the turnpike ; for the act pro- 
vides, that if any damage should be suffered by the turnpike, 
by reason of making such rail way, the government shall 
make an " adequate compensation." Now, while the prin- 
ciple of making compensation, was expressly before the le- 
gislature- in one case under this act, it is impossible, that it 
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should have been overlooked in that of the individual 
abovenamed, if his case had been such an one as to require 
any such provision. We have bestowed the more remarks 
upon this case, on account of the importance attached to it 
on the present occasion ; and the explanation of it, we have 
no doubt, will be satisfactory to every fair and candid mind. 

The result of these several cases, then is — that they are 
all, either essentially different in their nature, from that of 
Charles River bridge, or cases of great public necessity, or 
in which adverse parties have had no interest to object to 
the new roads or bridges proposed. 

But it is asserted, that our own Supreme Judicial Court has 
sanctioned the principles advanced by the Petitioners ; and 
the well known case of Callender against Marsh (Pickering^s 
Reports, vol. 1, p. 418) is cited in support of this assertion. 
That case, however, rests on a principle wholly different, as 
will be seen at once by a statement of it, which we have 
made from the report : 

This was an action brought by Callender against Marsh, 
a surveyor of highways, for digging down the streets by the 
dwelling house of Callender, in Boston, and taking away the 
earth, so as to lay bare the foundation walls of the house, and 
endangering its falling ; in consequence of which Callender 
was obliged, at great expense, to build up new walls and 
otherwise secure the house, and render it safe and conveni- 
ent of access as before. The house had been built about 
twenty years, the streets having been previously laid out. 
Chief Justice Parker, in giving the opinion of the Court, has 
the following observations — 

" We cannot imagine, that the power o{ surveyors is limit- 
ed, as was contended in the argument, to clearing obstruc- 
tions from the surface and smoothing the way ; for when this 
is done, it may still remain unsafe and inconvenient on ac- 
count of the abruptness of its descent ; and, to remove a hill, 
which renders the travelling difficult, is to remove an ob- 
struction which, in the words of the statute, is a matter or 
thing which hinders, hurts, and incommodes the way ; and 
furthermore, the power to dig up and remove earth, stones, 
marie, &c. in all land which is not planted or enclosed, gives^ 
the power to take from any hill, in the road, the material ne^ 
cessary for filling up any part of it which requires raising. 

" It has, however, been contended in argument, and this 
is the strong point of the case for the plaintiff, that digging 
down and reducing a street below the level at which it was 
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fixed when laid out, and especially when houses or other 
buildings have been erected on its borders, is an alteraticm 
of the street which it is not within the powers of the surveyor 
to make, and which can only be authorized by the selectmen, 
or by that body which exercises the same power in the city 
of Boston ; and that pursuant to the statute giving the au- 
thority, the plaintiff (Callender) would have been entitled to 
damages in the mode therein prescribed, had this supposed 
legal course been pursued." " But, upon the best conside- 
ration we can give the subject, we are satisfied, that it was 
not a case for the adjudication of the Mayor and Aldermen." 
" A way, or street, once laid out pursuant to law, falls under 
the care of the surveyors, and the town authorities have no- 
thing further to dp with it. It is the duty of the surveyor to 
see that the road is made passable, safe, and convenient ; 
and this he is obliged to do by filling up low places and re- 
ducing hills, in which duty he must act with discretion, for 
he acts at his peril. 1{ the public safety and convenience require 
a levelling 9f the road, he must do it with as much care, in 
relation to property bordering on the road, as it is possible 
for him to use ; and if he should abuse his authority, by dig- 
ging down or raising up, where it might not be necessary for 
the reasonable repair and amendment of the road, he would 
be amenable to any suffering party for his damages." 

" We have only to look at our statutes, and we think they 
explicitly and clearly give the power to the surveyors, which 
was exercised by the defendant (Marsh) in the case before us. 
But it is said, if such be the construction of the statute, the 
legislature exceeded its constitutional powers, and that the de- 
fendant therefore cannot justify under the statute. This ob- 
jection is founded upon the last clause in the 10th article of 
the Declaration of Rights, which provides ' that whenever 
the public exigencies require, that the property of any indi- 
vidual should be appropriated to public uses, he shall receive 
a reasonable compensation therefor." 

" There has been no construction given to this provision, 
which can extend the benefit of it to the case of one who 
suffers an indirect or consequential damage or expense, by 
means of the right use of property already belonging to the 
public. It has ever been confined, in judicial application, to 
the case of property actually taken and appropriated by the 
government." " It is upon this principle that the legislature 
have, in the general law respecting highways, and in their 
numerous acts authorizing the making of turnpikes, bridges, 

7 
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canals, &c. provided, that the party, whose property is taken 
lo carry into effect these purposes, shall be indemnified and 
have secured to him an eventual trial by jury on the question 
of damage." "The streets on which the plaintiff (Callen- 
der's) house stands had become pvhlic property by the act of 
laying them out conformably to law, and the value of the land 
taken must have been either paid for, or given to the public at 
the time, or the street could not have been legally established. 
Being legally established, although the right or title in the 
soil remained in him from whom the use was taken, yet the 
public acquired the right, not only to pass over the surface 
in the state it was in when first made a strieet, but the right 
also to repair and amend the street, and, for this purpose, to 
dig down and remove the soil sufficiently to make the pas- 
sage safe and convenient." " The standing laws of the land 
giving to surveyors the power to make these improvements, 
every one who purchases a lot upon the summit, or on the 
decline of a hill, is presumed to foresee the changes which 
public necessity or convenience may require, and may avoid or 

Erovide against a loss." The Chief Justice adds — ^^ that when 
ighways are rightfully laid out, they are to be considered 
as purchased by the public of him who owned the soil ; and by 
the purchase, the right is acquired of doin^ every thing with 
the soil over which the passage goes, which may render it 
safe and convenient ; and he, who sells, may claim damages, 
not only on account of the value of the hind taken, bf/it for the 
diminution of the value of the adjoining lots, calculating upon 
the future reduction or elevation of a street or road ; and all 
this is a proper subject for the inqtiiry of those who are au- 
thorized to lay out, or of a jury, if the parties should demand 
one." 

From this statement of the case, it is evident that it does 
not afford a precedent for the very different case of the free 
bridge. The plaintiff, Callender, had not any existing rights 
derived from a grant of the State, which would be impaired 
by the repairing of the highway, according to the " standing 
laws ;" and the damage was merely incidental, resulting from 
the reasonable exercise of powers vested in the surveyors of 
highways from the earliest periods of our laws. 

Besides these cases in our own country, the advocates of 
the free bridge referred to English precedents. It was said, 
that the case of the Railway from Manchester to Liverpool, 
which was authorized by Parliament in May, 1826, was a di- 
lect interference with the vested rights in the Duke of 
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Bridge water's Canal, which made a^ communication for the 
purposes of trade between the same two places. But that 
case was widely different from die case of Charlestown bridge ; 
for besides the Railway and Canal both being subject to toll^ 
there was in that instance a clear case of '' public necessity/' 
We shall give a brief account of it, as stated in the debate 
upon this question : 

The duke of Bridgewater's canal was originally a private 
undertaking^ for the purpose of carrying coal from the Duke*s 
estate to Manchester. By degrees, however, it became a 

Sublic channel of trade and was extended to the river 
[ersey, which formed the remaining part of the water 
carriage from Manchester to Liverpool, the whole distance 
being about twenty-nine miles. The navigation of the river 
Mercey is extremely hazardous ; numbers of vessels are lost 
every year ; and the passage is so uncertain (as stated in 
English Quarterly Review) that goods have actually arrived 
at Liverpool from J^ew-iork in a shorter time than goods 
shipped at the same period have reached that place fromJIfan- 
chester^ though the distance is only about thirty-five miles. 
In addition to the extreme inconvenience to the trade, the 
practice of pilfering goods sent by the Canal had become so 
intolerable a grievance, that the manufacturers chose to 
send their goods by land in waggons, rather than by water ; 
and so great is the intercourse between Liverpool and Man- 
chester, that the road may be said to be almost covered with 
waggons. See Sutcliffe on Rail Roads^ p. 130, and Quarterly 
Review for 1825, p. 371, &c. This Canal also, though it 
terminated at the same two cities with the proposed Rail- 
way, yet was in many places, five, six, or seven miles dis- 
tant from it, and there were several villages between the 
two ; so that it might as well be said, that no two roads or 
railways could he made from Boston to any other place, as 
Providence or New- York for example, however difierent 
their courses might be, through, intermediate towns, because 
the two roads would lead to the same cities. 

There was another great distinction between that case and 
Charlestown bridge — the Bridgewater Canal was for water- 
carriage, and the rail way, for land-carriage, as well for goods 
as for passengers. To make the cases similar, we must 
suppose, that instead of ayree bridge close by the present 
one, the project of these Petitioner's was, to carry a canal from 
Charlestown to Boston, and at a proportionable distance 
from Charlestown Bridge, and that both the ciinal and bridge ' 
should be subject to a toll. 
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But the practice in England in cases of this nature is 
well known to every one ; it is usual to appoint commis- 
sioners of the first talents and respectability in the kingdom, 
to settle on equitable principles, all claims of persons whose 
rights may be affected, and to allow a fair indemnity ; the 
utmost care is used to avoid interfering with the established 
rights of individuals. If any case, however, could be found, 
where this caution had not been observed, it might in that 
country be held justifiable, under what has been called the 
" omnipotence of parliament," while it would not be defen- 
sible under the limited powers of legislative bodies in our 
own country. 

It was also argued by the t^etitioners, that their case was 
like a petition for a bank or insurance office, which the Legis- 
lature did not hesitate to grant, although such grant would 
diminish the profits of existing Banks and Insurance compa- 
nies. The answer to this is plain. The grant of a bridge is 
a grant of property. The franchise, the right to take toll, is 
the property ; it is the substance of the grant ; the sole con- 
sideration for building the bridge. The incorporation is of 
no other value, than as it enables the grantees to manage 
their property in a more convenient manner. 

But the grant of a bank or insurance company is not a 
grant of property ; it confers nothing but corporate powers ; 
and merely enables an association of individuals to manage a 
given capital, as a corporation, instead of managing it on the. 
common principles of a partnership. The capital of a bank 
or insurance company is not injured by the grant of others ; 
they are mere trading companies, who are authorised to do 
by their charters, in the more convenient form of corporations, 
what they might do without. If the Legislature should grant 
a bank (if such a case were possible) which should annihi- 
late one half or the entire capital of an existing bank, it 
would be a case in point. 

Another, and an important distinction between the cases 
of Banks and the bridge corporations is this — that Banks inay 
dissolve their corporations and relinquish their business ; but 
the Proprietors of Charles River Bridge cannot relinquish the 
bridge — they must maintain it, and must surrender it at the 
€nd of their term, in good repair, to the Conunon wealth. It 
may be added, that banks, with us, do not purchase their 
charters ; but the Proprietors of this Bridge did, by paying 
$50,000 for it. The preceding remarks are alsp applicable, 
to the cases of colleges and other corporations, which w^re 
alluded to in the debate. 
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Upon these grounds, therefore, the Remonstrants conclude 
ed, and with the greatest reason, that the grant of Charles 
River Bridge was a contract within the meaning of the Con- 
stitution, and that the grant of another bridge, as prayed for» 
would be an act on the part of the State, which would impair 
the obligation of this contract, and therefore would be un- 
constitutional and void. 

But the Petitioners contended still farther, "that the ex- 
tension of the charter of Charles River Bridge, which was 
given by the Legislature in 1792, at the time when West 
Boston Bridge was granted, was obtained through false and 
fraudulent representations of the amount of their dividends, 
and was therefore void." Report of Committee, p. 3. 

To this very extraordinary charge, brought forward more 
than thirty years after the pretended fraud was committed, 
and after the legal evidence of almost any transaction would 
be lost, the Remonstrants replied — 

That even if there had been any fraudulent conduct on the 
part of the Proprietors of that day (which was utterly denied) 
the grant was not void; that, at most, it was only voidable, as 
it was termed in law, and that before it could be declared 
void, the question must be submitted to a trial by jury, to 
which the Remonstrants, like their fellow-citizens, had a con- 
stitutional right. Above all, it was urged, the Legislature, 
which was one of the parties to this contract, could not un- 
dertake to sit in judgment upon its own grant and declare it 
void at pleasure. That for the purpose of settling this ques- 
tion, there should be some enquiry in a court of law, by the 
process called a quo warranto or by a scire facias, under which 
the facts could be determined by a jury, and the law declar- 
ed by the Court, who were by the Constitution the exclusive 
judges of the law. In support of this argument, the Remon- 
strants cited various books of authority and adjudged cases 
familiar to professional men, and which fully sustained them 
in this principle — a principle, indeed, which no counsel 
would question before a judicial tribunal. See Blackstone^s 
Commentaries, vol. 2, p. 260 ; Bacon^s Abridgement, title Scire 
Facias, and the cases there cited. 

But it will be satisfactory to the reader, to know upon 
what grounds this extraordinary charge of fraud was made ; 
and if he has been surprized at any thing in the course of 
this inquiry, he will be still more so when he is possessed of 
the facts adduced in support of this allegation. It will 
not be impertinent, in this stage of the investigation to recur 
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for a moment to the circumstances under which this charge 
first appeared and the shape it finally assumed. In the peti- 
tion itself, at the June Session, 1826, it was simply stated, in 
somewhat guarded language, that the corporation obtained 
its additional term of thirty years, " upon a representation 
[not a false and fraudulent representation, as it is now called] 
that the profits of the corporation did not exceed eleven 
per centum." By the time, however, that the subject came 
under discussion at the late January session, the charge was 
made in the boldest and most unqualified terms, that the 
representation was grossly false and fraudulent ; and, in the 
extraordinary language of one member of the Legislature, 
that this corporation "came forward with a lie in their 
mouth." We quote this language, not for the purpose of 
holding any man to his words as uttered in the course of de- 
bate, and which the speaker himself may see cause to regret, 
but only to show how far the passions were excited, and how 
easy it is in such a case for people to be blinded by their 
feelings, to mistake vehemence for argument, and round 
assertion for positive proof. If the same intensity of feel- 
ing, in any instance had possession of the minds of any of 
the witnesses, it would materially detract from the weight of 
their testimony, however disinterested they might be in a 
pecuniary point of view. That persons immediately inter- 
ested as land owners in Charlestown, or otherwise, and that 
citizens of that town, who have to transact their daily busi- 
ness in Boston, should have strong feelings in the case, under 
the present excitement, is natural. 

But let us see upon what grounds this heavy charge of 
fraud was maintained ; and who were the men that were the 
the perpetrators of it ? 

The assertion of the Petitioners, as stated in the Com- 
mittee's Report, is — that the Proprietors of Charles River 
Bridge, made a " false and fraudulent representation of the 
amount of their dividends." And what is the proof of it f 
The charge is founded upon the following statement made 
by the Proprietors, when they remonstrated against the erec- 
tion of West Boston Bridge. In their Remonstrance on that 
occasion, (1792) they say — that they had erected Charles 
River Bridge at an expense of " upwards of fifty-one thous- 
and dollars, and have since added to that expense, for its 
support, eighteen thousand and eight hundred dollars more," 
" that they paid a full and valuable consideration for their 
charter, by contracting to deliver up the bridge, " to the pub^ 
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lie in gocwl repair^' — " that the profits they have received 
have never hitherto amounted to eleven per cent^ upon the original 
cost J and that if a new bridge, so near the present one should, 
be erected, m^ore than one half the present profits must he lost^ 
and thereby the proprietors reduced to an interest below six per 
cent, unth an annual sinking of their capital of two and a nd^ 
per cent more, which must operate not only injustice and in- 
jury to your petitioners, but may give a stab to all enterprize 
in future, founded on public grants ; to add nothing on the 
advantages that have arisen from the bold and successful 
enterprize of your petitioners, in raising other most useful 
bridges in this state, and adding something to the American 
character in different parts of Europe." 

Now, in the first place, let us suppose, for the sake of the 
argument, that these statements were not perfectly exact, 
but were coloured and exaggerated. 

Would that circumstance be evidence of ^^ fraud T^ Are 
statements made by parties, by way of argument, in support of 
their application, to be branded in the coarsest language as 
" lies ?" Is it not a conunon case for a party, whose inter* 
est and feelings become deeply engaged in any subject to 
be led on to make strong statements, which he is not after- 
wards able to support strictly by proofs ? Do we not see 
every day, in courts of justice, that parties make partial or 
exaggerated statements of their cases ? And yet who ever 
undertook to charge a fraud upon a party in such circum- 
stances ? If this principle is to be carried through, the 
present Petitioners, Messrs. John Skinner and others, are 
chargeable with this same kind of fraud ; for in their pre- 
sent petition they boldly state as a &ct, what, if true^ 
was an argument of much weight in their favour, but 
what every body knows to be not true — they assert, that 
'' London has on the opposite side of the Thames, an im- 
mense population, prosecuting there the most extensive con- 
cerns, and connected with the mother city, with no less than 
twelve bridges ;" which happens to be just double the true 
number at that place \ — ^They did also, in one of their peti- 
tions assert, that the distance from Charlestown to the mar- 
ket and business part of Boston, would be shortened by their 
new bridge ; whereas, this was ascertained by actual survey 
to be untrue, and that the distance would be increased ! 
Here, then, we have glaring instances of unfounded state- 
ments, and of material and important facts too, which (if a 
man of any self-respect could stoop to use the language) 
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might boldly and fearlessly be branded with the coarse epi* 
thet applied to the Proprietors of Charles River Bridge. 
We have said material facts ; because, as was justly urged 
in the debate, (particularly by the Hon. Mr. Cummins, of 
Salem) unless a statement is made of a material fact, it is 
quite unimportant, whether it is well founded or not. 

These statements of the Petitioners, however, were treated 
as such statements always are — that is, as the mere asser- 
tions of a party interested, which are to be examined into by 
the legislature or their Committee, by means of proper evii- 
dence. They were accordingly scrutinized, together with 
all the other statements in the petition for the free bridge ; 
and some things were well supported by proof, while others 
were not so ; yet these Petitioners were not stigmatized as 
^' fraudulent," because they did not bring satisfactory proof 
of all their statements. In the same manner, without doubt, 
in the year 1792, the Petition of West Boston Bridge, and 
the Remonstrance of the Proprietors of Charles River Bridge, 
were minutely and critically examined ; and probably some 
things in both of them were sufficiently proved, and others 
not. That the statement now so much complained of must 
have been thoroughly scrutinized if it had been unfounded, 
there can be no doubt, when we consider who were the ad- 
vocates for the West Boston Bridge. Among them we find 
the names of Francis Dana, James Sullivan, H. G. Otis, 
William Wetmore, Nathan Dane, all lawyers, with many 
other intelligent and shrewd men who were not of the pro- 
fession. Now, if there had been any attempt by the Pro- 
prietors of Charles River Bridge, to deceive the legislature 
as to the amount of profits or any other fact, no man of 
common sense will believe that it could have succeeded, 
when it must be subjected to the examination of such men, 
the most able and distinguished lawyers of that day. 

No man will believe, that it was reserved for the very wise 
men of our day to discover a fraud, which the acute intel«- 
lects of those men could not discern. But, not to rely upon 
this circumstance, however conclusive it may be, let us con* 
sider for a moment the means which the legislature of that 
day possessed for detecting such a fraud ; if they were the 
same or better, than the means we have at this time, thirty 
years after the event, no man of sense will believe that 
those means were overlooked, or that the legislature did not 
then form as correct a judgment upon the matter as we can 
do at this day ; and no man will believe, that the legislature 
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would have extended their charter, or granted them any fuN 
ther privileges, if they had found them attempting to play a 
trick upon the public. What were the means, then, which 
the legislature had at that time for detecting the pretended 
fraud ? The facts were then all recent ; the public at large, 
as well as their interested adversaries, (the friends of West 
Bo^on Bridge) were familiar ivith them, and they had the 
books of the Corporation. And here we may stop a mo* 
ment to inquire by what means have the sharp-sighted Peti- 
tioners for the free bridge been enabled to detect this fraud t 
By the books of the corporation^ to which we are now referred 
as condemning the Proprietors out of their own mouths. 
But the legislature of 1792 had the same books to refer to; 
by the charter, the books of the corporation are " subject 
to the inspection of any person or persons, for that purpose 
appointed by the legislature ;" and upon this authority the 
books were called for, on motion of the Hon. Mr. Dana of 
Groton, at the late session, and were laid before the General 
Court. The alleged fraud, then, must have been palpable^ 
must have appeared in the most glaring light to the legisla- 
ture of 1792 ; and yet that legislature did, notwithstanding, 
grant an extension of the charter, and upon grounds statea 
in the Remonstrance of the Proprietors — " for the encour-^ 
agement of enterprize," and, as they say in the act, because 
" another bridge in the place proposed for the West Boston 
bridge may diminish the emolument of Charles Riveir 
bridge." 

Besides ; as we have adverted to the characters of the 
men who were interested in exposing this pretended fraud 
in the year 1792, let us ask ourselves, as was done during the 
late debate — who are the men that stand charged with this 
iniquitous conduct — who were the members of this corpora- 
tion ? We find in the act of incorporation, (as was stated 
in the debates) the names of John Hancock, Thomas Rus- 
sell, Nathaniel Gorham, and others ; and — the Remonstrance 
itself is signed by Thomas Russell^ the President of this body 
of proprietors — one of the most public spirited men our 
country has produced, and whose name is consigned to his^ 
tory as that of an " eminent philanthropist ;" and of the 
same stamp, though not so conspicuous in public, were many 
others of this corporation. It requires no ordinary degree 
of faith to believe, that such men would commit, or suffer 
any of their associates to commit, a gross fraud ; and it re- 
quires no less hardihood to charge it upon their memories, 
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thirty years after the event, and after they are all dead. Nor 
16 it any answer, to make an imaginary distinction between 
the body corporate and the members who constituted it, as was 
attempted in the debate. The character of a corporation 
will be judged of by the characters of its members ; if they 
are highminded, honorable men, the acts of their body will 
correspond to that character ; if they are knaves individu- 
ally, their corporate acts will be knavish. If these Peti- 
tioners themselves shall ever become a body corporate, and 
it shall be necessary for posterity to sit in judgment upon 
them, after direct proof shall have been lost by time, their 
judges will then resort to the remaining source of evidence 
— they will ask who were the individuals that composed this 
corporate body — who were its presidents, its officers and 
leading men ; and they will be judged accordingly. 

But, when we consider the circumstances above detailed 
— the characters of the different parties opposed to each 
other — and the nature of the facts in question — it is impos- 
sible to imagine, that there could have been any false repre- 
sentation that would not be immediately detected ; and 
thirty years hence, after the evidence now existing shall be 
lost, it will be as reasonable to say, that John Skinner and 
others, carried their petitions without any examination 
through the two branches of the legislature by means of 
false statements statements, which are proved to be un- 
founded — as it is for them to charge a fraud, which cannot he 
proved^ upon the former Proprietors of Charles River Bridge. 
But, apart from these general considerations, let us consider 
the particular facts and calculations upon which this charge 
of fraud rests. 

One general remark is necessary in regard to this point. 
It is well known to every man of business, that there are 
various methods of estimating the profits of any concern ; 
one man would take into calculation certain particulars, 
which would be rejected by another, and an equally good 
accountant ; yet both calculations, though they might differ 
by one, two, or more per cent, would be considered as fair, 
upon the facts assumed. In a case like that of Charles River 
Bridge, which was a new and very bold enterprise, and was 
believed to be a very hazardous one at the time, as well on 
account of the danger from ice, as the uncertainty of dura- 
bility, and other contingencies incident to a new undertak- 
ing — in such a case, we say, we should be likely to find as 
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great differences of calculation as could possibly take place 
in any instance. 

Now, as it is wholly impossible for us to know all the cir- 
cumstances which were taken into the estimate of eleven per 
cent, as stated in the Remonstrance of 1792, so it is impos- 
sible for any man, who is at all acquainted with the subject, 
to pronounce that estimate to be incorrect, much less frad-- 
ulent ; and no man will venture to do it, unless h(^ possesses 
more than ordinary hardihood, and more than ordinary con- 
fidence in his own opinion. 

We will see, however, in what way the recent calcula- 
tions have been made, and whether we cannot make some 
other, which will be quite as reasonable, and, if it removes 
the doubts and uncertainties supposed to exist, will proba- 
bly be nearer to the true one, than any calculation would be, 
which should not remove those uncertainties. Every man 
of candour will agree, that if, after a lapse of many years, 
the conduct of an individual or of a body of individuals* is 
called in question, especially upon an accusation of gross 
fraud, and after the death of the parties acoused, or the loss 
of evidence, renders it impracticable to disprove such a high 
charge — every man of candour, we say, will agree, that, 
under those circumstances, if the conduct of the persons ac- 
cused can be vindicated, by any reasonable mode of explana- 
tion, we are bound to adopt such explanation as the one 
which would have been given at the time, if the accusation 
had been then made, and not reserved for a later day, when 
the persons accused should not be present to defend them- 
selves. 

Now there are, as we have just observed, very different 
methods of calculating the " profits" of any concern, in all 
branches of business. We shall give two or three examples 
in relation to the present question. 

In order to follow us in these calculations, it will be neces- 
sary to attend to the dates in this case ; otherwise the reader 
will be unable to judge whether any calculations whatever, 
made either at the present day, or at the period in ques- 
tion, are correct or not. 

The Remonstrance of the Proprietors of Charles River 
Bridge, which is the subject of controversy, has no date 
affixed to it ; but as the Petitions, to whidh it is a reply, were 
read in the House of Representatives, on the 12th of Janu- 
ary 1792, the Remonstrance probably followed in the course 
of a few days afterwards. But to what point of time it re- 
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fers, in speaking of the " profits" of the Corporation, that is, 
to what time the calculation of eleven per cent was made, 
does not satisfactorily appear. In the very outset, therefore, 
we encounter a difficulty, which materially affects the amount 
of " profits ;" and that is, an uncertainty whether, at the 
time of preparing and drawing up this Remonstrance, the 
dividend of January 1792, was included in the estimate or 
not. As the transaction took place so early in the year, 
(January) there is room to suppose, that the calculation was 
only brought to Dec. 31, 1791 the end of a year, and the 
usual period of making up accounts. But, to prevent all 
cavil, 9.nd to enable the reader to judge for himself, we shall 
submit calculations in both of these ways. The Proprietors 
of Charles River Bridge state in their Remonstrance, that the 
bridge cost " upwards of $51,000," which is true ; of this 
sum $6,000 was paid from the tolls, before any dividends 
were declared, as was also the amount of repairs, &c. as 
stated in that paper ; this brought the cost of the bridge to 
$45,000; which, divided among 150 shares, would make the 
cost of each share $300, instead of the original valuation of 
$333 33. 

This sum was paid, as usual, by assessments laid from time 
to time as the work proceeded, from the date of the incorpo- 
ration, March 9, 1785, to the final payment, which was in 
July 1786. Now, as the loss of interest upon these assess- 
ments is to be taken into the account, until the proprietors 
began to receive an income from the bridge, it should b^ 
observed — that the average time of paying all these assess- 
ments was nine months and twenty-four days before the first 
dividend, which was declared Oct. 30,1766; this was the 
same thing as if the whole $300 on a share had been paid 
in together on Dec. 8, 1785. From that date to Jan. 1, 
1792, (the year when the petition and remonstrance were 
brought forward) was six years and twenty four days ; upon 
which period the dividends are to be apportioned. Now, 
what did the Proprietors state in their Remonstrance ? They 
say, that their ^^ profits'*^ were not equal to eleven per cent, 
which was the truths as must have been known to the Peti- 
tioners, frqm the certified documents used before the Com- 
mittee. / 

In order to show this, we must here refer to the dividends, 
as they appeared in those documents. They were as fol- 
lows, from June 17, 1786, the day of opening the bridge: — 
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$229.50 



To Dec. 31, 1786 

" 1787 
« 1 788 
" 1 789 
« 1790 
" Dec. 31, 1791 



From this statement it appears, that the Proprietors 
received during the six years and twenty-four days, the 
sum of $229.50 ; this sum being apportioned on the num- 
ber of years, is $37.83f a year ; which is at the rate of 
$12.61-100ths. per cent, or less than 13 per cent. 

If, again, we include in the calculation, the dividend 'of 
January, 1792, being £2 6 0, or $7.67, (which, however, 
was not likely to be included for the reasons above stated) 
the total amount of receipts would be $237.17, which would 
be at the rate of 13 1-2 per cent. 

Now, even upon this last statement, which is the most un- 
favourable one for the Proprietors, if we add 2 1-2 per cent, 
a year for the sinking of their capital, by the waste on their 
annuity (at which annual rate it was wasting away, the whole 
term being but forty years) the " profits" will be about eleven 
per cent as stated in their Remonstranccj even without mak- 
ing any further deduction. If, therefore, the Committee of 
the Legislature, who gave them a hearing with the Petition- 
ers, allowed this 2 1-2 per cent, as claimed in the Remon- 
strance, there was no error — much less was there any thing 
like a fraud. 

The Committee had before them the data upon which the 
calculations were made by the Remonstrants, and must now 
be presumed to have found them correct. But it is obvious,^ 
that other allowances ought to be made and doubtless, 
were taken into view ; for example — 1 . the cost of insurance^ 
the risk of which was for a long time thought to be very 
great ; and it is a fact, that insurance was actually made by 
some of the Proprietors at ten per cent. The Legislature also, 
in the act of incorporation, speaks of it as " a work of haz- 
ard ;" and, as was stated in the late debate, by some of the 
older members, people used to stop and look, to see it it 
would not be carried away by the ice at certain seasons.* 

* We have lately heard a very interesting and striking fact, which shows at the same 
lime the common opinion of the public as to the extreme hazard of this undertaking, 
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2. The Proprietors were bound to deliver it up at the end of 
their forty years to the Commonwealth, in good repair. Being 
built of wood, a perishable material, and being about six 
years old, it must have suffered some deterioration. To 
what extent the decay had gone, or would go, could only be 
matter of judgment or opinion ; the Prd|)rietors estimated it 
as equal to the decay of the whole bridge in 40 years, or one 
fortieth part annually ; which for 6 1-2 years from the open- 
ing of the bridge, would be $7312 ; this, however, was less 
than the decay ought to be estimated, as is evident from the 
cost of the repairs afterwards made ; which for the six fol- 
lowing years (as will appear by the Corporation Books) ex- 
ceeded the six years preceding by more than $12,500. 

There is another mode of trying the accuracy of the asser- 
tion in the Remonstrance. 

It appears by the Books of the Corporation, which were 
laid before the Legislatui:e, that the amount of the dividends 
paid (including January 1792) was as follows : — 

1787 $6350 



1788 
1789 
1790 
1791 
Jan. 1792 



6300 
7375 
7050 
7425 
1725 



$36,225 
Now deducting from this sum the supposed decay of the 
bridge (being $7312 as above shown, and being a gradual 



and the truly liberal spirit of the Honourable Mr. Russell. Our informant states, that 
it was very difficult to obtain subscribers to take up all the shares in the Bridf e, and 
Mr. Russell applied to him to procure subscriptions among his brethren of the me- 
chanic interest in Boston j and when our informant reminded him of the hazard and 
difficulties of the project, Mr. Russell made an engagement to take the barg^n off 
their hands, if they became afraid of it, and pay back their subscriptions, with interest. 
Several of them, but with much difficulty even after this assurance, were induced to 
subscribe. While the bridge was building, several of the piers were carried away 
by an extra.ordinary pressure of the ice and water. Immediately upon this, a strong 
representation was made by those persons, whom our informant had induced to sub- 
scribe, and who now complained of their being drawn in to take part in a ruinous pro- 
ject. He was then deputed by them to call upon Mr. Russell, who endeavoured, 
though unsuccessfully, to allay their fears, and advised them to hold their shares. 
But, with the exception of a single individual, they all chose to give up their shares ; 
and that individual kept his share, not because he was without his fears, but merely 
according to the common saying (which he quoted) that he would not put his hands to 
the plough and look back. It is unnecessary to add, that Mr. Russell honourably com- 
plied with his engagements, took their shares, and paid back their subscription money, 
and would have ^ued the interest to it, as he had agreed ; but this they would not cob- 
^nt to receive. 
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extinguishment of the capital) the amount of profits wiH 

be $36,225 

less .... 7,312 

Being the net sum of ... . $28,913 

Then if we apportion this balance on the 6 years and 24 
days, before mentioned, as the average time from which the 
capital was paid in, we have an annual profit of $4766, 
which is at the rate of $10 t*oV per cent. 

We trust, by this time, that every candid and impartial man, 
who takes the trouble to follow us through these calculations, 
will be satisfied, not only that there is no pretence for charging 
the Proprietors with deliberate falsehood and frauds but that the 
assertion in their Remonstrance, respecting the eleven per 
cent profits^ was as nearly correct as it could be, upon the 
best estimate which it was practicable to make in a case 
where any contingencies at all were to be taken into view. 

We proceed now to consider another circumstance, which 
was urged in connection with this part of the subject, and 
considered as an improper proceeding on the part of the 
Proprietors of Charles River Bridge. 

It was alleged by the Petitioners (as stated in the Com- 
mittee's Report) that the extension of the charter of Charles 
River Bridge, for the additional term of thirty years, " was 
made without any order of notice, or other notification what- 
ever ; by which omission of notice, those, on whom the bur- 
den of toll was to fall, were deprived of all opportunity to 
object thereto." 

To persons acquainted with the practice of the Legisla- 
ture in these cases it would seem very extraordinary, that an 
order of notice should be given at all upon a remonstrance in 
any case ; it seems, indeed, to be conformable to good sense, 
that when sl petition is presented, notice should be given to 
parties interested, so that they may have opportunity to 
appear and remonstrate, or, as it is called in Court, to defend. 

But when the remonstrant, or defendant, has thus had notice 
and makes his appearance, it would be an extraordinary 
refinement in the administration of justice, that anothernotice 
should be given, to inform nobody knows whom, that the 
remonstrant has made his appearance, and that all the worldf 
may appear and prosecute or defend against him. 

It would seem to be quite enough, that the legislature 
should have two parties before them in any case ; as they 
had in the present instance. Let us suppose, that on the 
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present occasion, as soon as the Proprietors of Charles River 
Bridge presented their remonstrance against the petition of 
John Skinner and others, a motion had been made for an 
order of notice upon that remonstrance. The very idea of 
such a proceeding would have been a subject of ridicule ; 
and the Petitioners themselves might have been very likely 
to treat it as a contrivance for delay or some other improper 
purpose. Yet it would be just as much required by par* 
liamentary practice in the one case as in the other. 

So far as respects any insinuations against the Proprie- 
tors, it should be remarked, and the remark is conclusive, 
that an order of notice is a matter altogether within the con- 
troul of the Legislature ; if they think the case requires notice, 
they always order it ; otherv^ise, not. In the present in^- 
stance, if the Legislature had thought it requisite, they would 
have ordered it, and the Proprietors could not have prevented 
it. But, not to let this point rest upon the common prac- 
tice (which, however, would be sufficient,) let us consider 
the circumstances of this particular case for a moment. 

The Proprietors of Charles River Bridge had received a 
grant from the legislature, which was to be materially in*- 
jured by the proposed grant of West Boston Bridge ; they 
remonstrated and claimed an indemnity ; the legislature is 
satisfied that an injury will be occasioned, that the new 
bridge " may diminish the emoluments" of Charles River 
Bridge ; and that an indemnity ought to be granted. If^ 
therefore the Legislature was about to impair the value of 
its own grant, the Legislature itself, representing the 
whole body of the public, and knowing what would be for 
the public interest, was the sole judge of the mode in which 
an indemnity should be made. This could only be done in 
two ways — either by paying money out of the State treasury, 
which would be a tax upon the whole Commonwealth, in- 
cluding the State of Maine at that time — or by extending 
the charter for a term of years, which would only tax those 
who used the bridge — a mode of taxation (if it may be pro- 
perly called such) which is so evidently the best, that the 
great political economist emphatically says — " it seems im- 
possible to imagine a more equitable method of raising a 
tax.* It was said, however, in debate, that when a tax 
was to be imposed upon a certain portion of the community 

* Smith's Wealth of Nations^ Book 5, chap. 1. 
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and which was to continue for thirty years, the first princi- 
ples of justice required notice to those who were to be pecu- 
liarly affected by it ; that taxes are not to be levied with- 
out the consent of the representatives of the people; and, 
that if the representatives of the people were present when 
the extension was granted, it was only a partial representa- 
tion, but, the people ought to have had notice, so that they 
might have sent up a full representation.* 

These general observations, however well founded they may 
be in the abstract, yet as respects the present case are 
wholly misapplied. We shall make but two or three remarkisi 
in addition to what we have before said, more directly to the 
point of notice. 

The main force of the objection here made is answered in 
the remarks themselves, where it is observed, that it will be 
replied, that the representatives were present. But then it i$ 
said, that only ^^ a partial representational was present. To 
this it may be answered, that our government knows noth- 
ing of such partial representation — it presumes that all the 
members, whether from distant or neighbouring towns, will 
attend to the rights of the public, and will not suffer them to 
be infringed. — That Middlesex or Charlestown will find just 
as much security in the Legislature, as Berkshire or any 
other distant place. Charlestotim, at that time, had its repre- 
sentatives in the General Court ; and if there had been any 
attempt to carry a measure of this nature by surprise, they 
would have sounded the alarm. 

If, however, these observations were intended to be ap- 
plied to the want of notice, as respects Charlestotm in par- 
ticular, they will be found to be not at all pertinent. 

That respectable town was too much alive to its own 
situation to permit so important a measure as the West 
Boston Bridge to pass without observation. 

They accordingly did appear and remonstrate to the Gene- 
ral Court, alleging, that " the real property and trade of 
Charlestown would be essentially injured," and in another 
statement, that the propo&ed bridge "will totally destroy the 
trade of Charlestown."f Now, so far from complaining of 
the existing bridge at that day, the people of Charlestown 
opposed the grant of West Boston Bridge, on any terms 
whatever ; and, as they made their appearance in the case, 

* Speech of the Hon. Speaker Jarvis, in the Statesman of Mar. 11, 18^. 
i See their Remonstrance on file, signed by Samuel Dexter, Jr. and others, 
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(which on every principle of law and reason, supersedes the 
formality of giving notice) and were heard, we must now 
draw the inference, that they took every measure in support 
of their own rights, which the case required ; especially 
when we consider the able counsel employed by them. 

And as to the public in general, no room for complaint 
could, in the nature of the case exist, when we look back to 
that day, and consider the great interest and zeal which was 
excited through the community, and which did in point of 
fact, though not in legal form, give notice to every body, of 
what was doing in the legislature. In regard to other 
towns than Charlestown, we may add, that several of them 
remonstrated also. The plea, therefore, of want of notice 
to that portion of the public most immediately interested, 
i^eems, to all the purposes of such notice, to be quite inap- 
plicable in the present case. 

We pass on to another argument which was used in this 
case by some persons, but y^as hardly to have been expect- 
ed from any man, who had correct notions of the inten- 
tion and obligation of a contract^ whether made between two 
individuals, or between the state and an individual. 

It was gravely said, that the Proprietors of Charles River 
Bridge had received a great income from the bridge — that 
they had been made rich — that acts of incorporation were 
granted for the purpose of remunerating the corporators for 
their expenses, and that these proprietors had been richly 
repaid for their enterprise. If it is once admitted, that there 
was a bargain^ a contract, between the State and the original 
subscribers to the bridge, no man, even of the lowest moral 
sense, would venture to say that the bargain ought to be 
departed from on either side. It has, indeed, turned out in 
the present case, that the Proprietors made a good bargain, 
and (what rarely happens^ the other party, the State, did 
not make a bad one. If tnen it had happened on the con- 
trary, that the Proprietors had lost money, and the State had 
had the advantage in the bargain, would it be thought right 
for the Proprietors to break the contract, or to insist upon 
being ** remunerated" or " reimbursed" their expenses ? 

No man will admit this mode of arguing to be just, evexi 
if all the original proprietors were now living, and there 
had been no transfer of the shares. If any individual should 
maintain such doctrines in regard to private contracts, he 
would be held in detestation. How much more reprehensi- 
ble then would this conduct be on the part of a sovereign 
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state ? Nor will any one be willing to affirm^ that the amount 
of tolls has exceeded the compensation intended by the legis- 
lature, and expected by the Proprietors for this hazardous 
undertaking. 

But when it is considered, that in the course of forty years 
this whole property, with the exception of one or two in- 
stances, has passed from one purchaser to another^— that it 
has been rising in value from time to time, and has been sold 
in the market for its actual value, just like the lands around 
it, though probably not so much as many lots of land have 
in the same period — that these purchases and sales have 
been made on the faith of the Commonwealth^ and that the 
property, for that reason, has been considered a safe fund 
for charitable institutions, widows and minors, whose friends 
and guardians have, with the approbation of our Judges of 
Probate, felt secure in thus investing their money for them, 
(to an amount of about one third of the whole bridge) — 
when these and various other circumstances are carefully 
considered, we say, no legislator, who means to regard rights, 
will be willing to lay violent hands upon this property, how- 
ever valuable it may have become, or however fortunate the 
possessors of it may be. No sound statesman will feel in- 
clined, nor would the public permit him, if he were so dis- 
posed, to violate the rights of property ; because, upon simi- 
lar pretences the rights of personal liberty may be destroyed. 

It may be observed here, however, a little more particu- 
larly, that the profits had not been very large for many years. 
If we take the average of the aggregate of purchases for 
the last 12 years, the cost of this property has been to the 
Proprietors, from 270,000 to 300,000 dollars, or from 6 to 
6^ times its original cost ; which, though a great advance, 
iff not so much as many pieces of real estate have increased 
in value in the same length of time. 

It was stated, in the debate, that the lanid on which the 
.State House stands, was sold about that time for $4()00,. and 
now, it was estimated at $200,000, which was an increase of 
fifty times the first value ; and many other instances might 
be prodviced of great advances upon the prices of real 
estate. 

But we must not omit to notice another argument on the 
part of the petitioners, connected with this charge of frau4 
and misrepresentation. It was alleged by the Petitioners 
— " that said Proprietors have never legally accepted said 
" additional grant [of the thirty years' extension of their 
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^ charter] by any vote Or corporate act." — Report of Com-' 
mittee, p. 4. 

It was justly observed in the debate, (by the Hon. Mr. 
Cummins) that this ground did not seem to be very consist- 
ent with the other, which has just been considered — that 
the Proprietors had procured their additional charter by 
fraud ; for, if it was so great an object with them to get a 
cha^tex that they would even practise fraud to accomplish 
their purpose, it would be quite extraordinary that they 
should not accept it. However, to pass over this inconsist- 
ency, let us attend to the circumstances in relation to this 
point. 

So far as principles of law, or presumptions, may avail in 
such cases, (and they must ever be resorted to, so long as we 
hold our property and other rights by virtue of laws) the 
principle stated in debate, by the Hon. Mr. Bliss, will de- 
serve the serious consideration of every reader — it was this 
— that when a grant is made, as this additional charter was, 
for the benefit of a party, it is always presumed to be accepted, 
until the contrary appears. Under this well established rule 
of law, therefore, it would have been unnecessary for the 
Proprietors to show by proof, that they had accepted it ; but 
they did, in fact, go into the proof, and did show it, even to 
the satisfaction of some members, who had entertained a 
decided opinion to the contrary. We will briefly state the 
principal facts to prove the acceptance. 

Those persons who have attended to the history of this 
Bridge, will recollect, that by the Charter, it is provided, 
that " in all cases a double toll shall be paid on the Lord's day.^^ 
Sect. 3. When the charter was extended, in 1792, one of 
the conditions of the extension was, that '^ the said proprie- 
tors shall relinquish the additional toll on the hordes dayl from 
and after the passing of this act." — Act of March 9; 1792, 
sect. 9. 

Now it is a fact, well known publicly, and it was proved 
before the Committee, that this double toll was relinquished. 
So long ago was this done, that a small proportion of the 
present generation of travellers ever heard that it had ex- 
isted. 

This fact alone, therefore, as the Proprietoi*s contended, 
was evidence of the acceptance of the additional charter. 
But they went still farther — they showed several votes in 
their Record Books, passed at different periods, from the time 
of granting West Boston Bridge, to Feb. 1826, by which it 
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satisfactorily appeared, tliat they considered themselves to, 
have accepted the additional charter. We shall give the 
votes at large, at the end of our remarks, and shall here state 
only the substance of them. One of these Votes was-— 
" that the Clerk be directed to record in the Book of Records 
of the Proprietors extracts from the following Acts of the 
General Court, that relate to Charles River Bridge, viz." — 
and then specifies the act of March 9, 1792, incorporating 
West Boston Bridge ; the act of Marcli 38, 1793, in addition 
to the former act. The passages of the laws here mention- 
ed, were accordingly entered in their Records at that time, 
pages 158, 159, 160, and have now been published under the 
authority of the General Court ; from whose printed papers 
we have copied them, at the end of these remarks. 

This act on tlie part of the Proprietors, one would think, 
should have been sufficient evidence of the acceptance of 
the laws, which were thus entered in their Records ; and, in- 
deed, it did, as we have before intimated, carry conviction 
to the minds of many, who before had doubts. The Proprie- 
tors, however, in order to leave no possible room for cavilling 
on this point, had a meeting on the 15th of February, 1826, at 
which they passed an express vote of acceptance ; which was 
lately published by the Legislature, and will be found at 
large, with the other documents which we have annexed. 
This Vote recites the preceding ones, and then goes on to 
state — that the Corporation had claimed an indemnity, on 
account of West Boston Bridge, and had taken and accepted 
the extension of their charter as the indemnity — and that 
they had also relinquished the double toll on the Lord's day, from 
the time the second law was passed — that they did, by these 
and sundry other acts on their part, consider tliemselves as 
having made such acceptance — ^But, " for the purpose of ratifying 
and confirming all the acts, doings, and proceedings of this cor- 
poration, its officers and agents, manifesting an acceptance of 
the provisions of said Act" and " for placing on their records 
an express vote to that effect" — it was voted^ that an Act passed 
on the 9th day of March, 1792, entitled an act for incorpo- 
rating certain persons for the purpose of building a bridge 
over Charles River, from the westerly part of Boston to 
Cambridge, and for extending the interest of the Proprietors 
of Charles River Bridge for a term of years" — with all the 
terms, coMitions, and limitations therein contained, so far 
as the same in any manner apply to this corporation, be cmd. 
the same are hereby ACCEPTED-" 



70 

It will be observed, that this express Vote was passed be- 
fore the expiration of the original grant* of forty years, and, of 
course, before the commencement of the additional term of thirty 
years ; ^o that no objection could be made on the grounds 
that they had suffered their original charter to expire before 
they agreed to accept the additional one. 

It is proper for us also to notice another subject, which 
was mentioned in the course of the debate ; we mean the 
Reversionary Interest of the Conunonwealth in the Bridge, af- 
ter the remaining thirty years shall have expired, which in- 
terest was justly said by the Remonstrants to be " valuable" 
and " should not be sacrificed by the proposed free bridge." 
Committee^ s Report^ p. 7. 

This " reversionary interest," it is evident, must be of 
great value to the Commonwealth. Col. McKay, chairman 
of the Committee, stated to the House, that it was "worth 
from 150 to 200,000 dollars ;" and we have understood, that 
a member of the Senate said he was authorised to state, that 
there were persons who then stood ready to give the State 
$150,000 dollars for it. Those practical men, therefore, 
whose intimate acquaintance with the State Finances ena- 
bled them to estimate justly our resources and our wants in 
the revenue department, strenuously opposed the throwing 
away of such a valuable property as this reversionary inter- 
est. It was said, however, that the Commonwealth would 
make these bridges all free, as soon as they were surrendered, 
so that the reversionary interest would be of no value.. But 
it was replied, that the bridges must be kept in repair at all 
events 5 and that, if the tolls should not be kept at their pre- 
sent amount, at least a part of them would be wanted for the 
purposes just mentioned ; and that this would be a more 
equitable mode of paying for the repairs, than to pay for 
them out of the State Treasury, which would be taxing the 
whole commonwealth, instead of the people who used the 
bridge. Putting, therefore, the value of the Reversionary 
Interest in Charles River Bridge at the very lowest, it would 
be worth to the Commonwealth at least a sum equal to the 
cost of repairs, which would be, at least, six thousand dollars 
a year. 

There was another reason, it was urged, which made it 
expedient for the Conmionwealth to reserve the means of 
keeping the bridge in repair. 

Itseemed-to be admitted on all sides, that this expense of 
repairing the bridge could not be imposed on the couni^ 
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of Suffolk and Middlesex, as the original bill for the Free 
Bridge provided ; and it was great injustice to compel Charles- 
town and Boston to maintain it, on the common principles of 
the highway laws. There seemed to be no alternative, there- 
fore, but the State must assume this burden ; and the ques- 
tion then recurred, whether this expense should be paid from 
the Treasury, or by the tolls. No practical man could hesi- 
tate in such a case. 

Before we close this discussion, it will be proper, as a part 
of the history of this extraordinary project, to advert to some 
particular circumstances, which, though not constituting a 
part of the argument on its expediency or constitutionality, 
yet tend to show the determined spirit with which it was 
supported by its zealous friends in the Legislature. When 
the Bill was first introduced, it was in such an imperfect 
shape, that it was found indispensable to make some amend- 
ments ; which were accordingly adopted. 

Those members who opposed the bill on constitutional 
principles (and not because they were at all hostile to free 
avenues into Boston) with a view to protect the rights of par- 
ties, whom they thought to be in danger, proposed various 
amendments adapted to that purpose. One of them was in 
substance as follows — Provided that nothing in this act shall be 
construed to impair any existing rights of property, or any con- 
tracts or grants heretofore made by the Commonwealth to the 
Proprietors of Charles River Bridge, West Boston, and Canal 
Bridge; but those Corporations and other parties, interested 
shall have a remedy for any injury, either by action at law or biU 
in equity, S^c. 

Some others were attempted to be introduced with the 
same view ; yet reasonable as this course was, and though 
the friends of the Free Bridge professed to be desirous of 
saving all rights, these amendments were objected to by them 
and did not prevail ! 

The members of the minority in the House of Representa- 
tives, finding their efforts to amend the bill proved unavail- 
ing, believed it to be their duty to enter their protest against 
the passing of it. 

The grounds of the Protest were-r- 

1 . That neither public necessity nor convenience require 
another bridge ; as appeared by the evidence wid report of 
the Gonunittee. 

2. That the erection of the bridge would fender of no 
value the reversionary interest of the Conlmonwealth. 
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3. That the grant of the proposed bridge wuuld be a 
breach of the public faith, and, in principle, tends to diminish 
the confidence in, and lessens the security of the rights of 
property. 

This important Document, which will ever be remembered 
to the honour of those who signed it, and the effect of which 
will not be lost upon the community, after the controversies 
and heat of the moment are passed by, was introduced into 
the House by that able and experienced lawyer, the Hon. 
Mr. Bliss of Springfield ; who, it may be added, supported 
the principles of it, in the debate, with great force in an im- 
pressive speech, which commanded attention even at the last 
stage of the debate. The Protest was subscribed by the 
leading members of the House, particularly by those in the 
profession of the law; whose opinion upon a legal question, 
is peculiarly entitled to weight with the public. 

We shall annex this important Paper, with the names of 
thfe signers, at the end of these observations. The reader 
will there see the weight of legal talent by which it was sup- 
ported. 

In connection with the subject of the amendments above 
mentioned, we should not overlook one which was proposed 
by the friends of the free bridge, because it does, in effect, 
fully support the Remonstrants in their position — that the 
" public convenience and necessity" do not require a new 
bridge, but that the present one is amply sufficient. 

This amendment provides — that if the Proprietors of 
Charles River Bridge shall, within sixty days from the pass- 
ing of the act agree to surrender their bridge to the Com^ 
monwealth after the 31st December, 1831, the proposed new 
bridge shall not be constructed, till after that time, and that 
it may be constructed within two years afterwards^ while no 
obligation is imposed to do it at all. 

Upon this amendment His Excellency the Governor very 
justly observes — " that it imports a distinct admission of the 
" sense of the Legislature, that there is no pressing occasion 
** for an additional bridge, • for the accommodation of the 
" public travel ;" and " it gives the negative to an existence of 
" the occasion which could alone justify the interposition of 
" the Legislature — that of a present public convenience and 
*^ necessity, the true ground and the only ground upon which 
** Conunissioners of Roads are permitted to adjudicate highr 
■'• ways in the country."* 

* Message of the Governor, March 10, 1827. 
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We make no further remarks upon this very extraordinary 
admission of parties, who were claiming a grant of the Legis- 
lature upon the ground of " public convenience and neces- 
sity," because we could add nothing to what is said so justly 
and forcibly in the able State Paper we have here quoted. 

We have now taken a review of this great and interesting 
question ; and we are so strongly impressed with the weight 
of argument, on the part of the Proprietors of Charles River 
Bridge, the Remonstrants of Cambridgeport, and the various 
individuals who appeared before the Conunittee in opposition 
to the free bridge, that we cannot persuade ourselves, that 
any impartial and candid man, who will dispassionately ex- 
amine the case, will come to any other conclusion than we 
have, on both the great points— the inexpediency and the un- 
constitutionality of passing the proposed act for building the 
free bridge. 

We may add here a remark upon the Report of the Com- 
mittee. This was the subject of much complaint among the 
friends of the Free Bridge, because, among other things, it 
did not strictly follow the terms of the conunission ; which 
wo«ld have required (as it was assumed in the debate) that 
the Committee ought to have reported one of two things, 
namely, that the petitioners should either have leave to bring 
in a bill, or to withdraw their petition. But although this is 
usual in ordinary cases, yet there is no difficulty in imagining 
a case (like the present) where it may be good policy for the 
Government to take some measure, quite different from any 
suggested either by petitioners or remonstrants. The ob- 
jection, being properly one of a technical character, and ra- 
ther relating to form than substance, was not to have been 
anticipated under the circumstandfes of this case ; still less 
was it to have been expected from the friends of the free 
bridge ; who, themselves, departed so widely from the usual 
forms of legislative proceedings, and took such an extraordi- 
nary course with the Report, upon its being made to the House 
of Representatives. When the Report was there read, not- 
withstanding the Committee expressed their decided opinion, 
that " apart from the question of tolls, there is no sufficient 
necessity for another bridge over Charles River,^^ — ^which is in 
effect deciding against the Petitioners — notwithstanding this 
strong opinion of the Committee, a motion was immediately 
made by the friends of the Free Bridge, to the surprize of 
every body who heard it, that the Petitioners should hav^ 
leave to bring in a bill [ 

10 



74 

The inconsistency of this course was stated by some mem- 
bers ; and the inquiry was made, what would in that case 
become of the Report — whether it was to be accepted or re- 
jected, or whether any thing at all was to be done with it. 

This embarrassing predicament at last led the advocates of 
the Free Bridge to propose, that the Report and Bill should 
be considered as under discussion together ; so that the whole 
field of argument might be open to the friends and oppo- 
nents of the project. 

Now we do not mean to say, that this mode might not 
present the whole question to the House ; just as any num- 
ber of subjects might be brought together, however dissim- 
ilar and ill-assorted ; but the form was certainly unusual in 
legislative proceedings. 

If, the Petitioners themselves did not adhere to forms, 
they ought not to have censured the Report, however defi- 
cient they might think it in that respect. Let us then con- 
sider briefly the substance of the Report — it submitted a 
proposition, that " the Commonwealth should purchase, at a 
" reasonable rate, all the stock of the several bridges leading 
" from Boston over Charles River, and that the present *ate 
" of tolls shall be taken thereon, until the costs of the pur- 
" chase shall be refunded, with interest, and a sufiicidnt 
" fund provided to keep said bridges in repair for ever ; after 
'^ which the said bridges shall be maintained by the Com- 
" monwealth, free of all tolls." 

We ask any man of reflection, what solid objection could 
be made, by the friends of free avenues, to a Report, resting 
on these principles ? The Committee felt, that the question 
was one of great magnitude ; that if one bridge was made 
free, all the others on that river must inevitably be made so 
too, and thus great injustice would be done to the Proprie- 
tors of West Boston and Canal Bridges, as well as of that 
at Charlestown. This alarming consequence alone, if there 
had been no other consideration, must have operated pow- 
erfully upon the minds of any thinking men, who could take 
such an enlarged view of the subject as became independ- 
ent and enlightened statesmen, consulting for the good of 
all, and not of a part only. When the question was, Whether 
such a great amount of property, held on the faith of the 
Commonwealth^ should be utterly destroyed or not, those per- 
sons, who venture to condemn a measure deliberately recom- 
mended by an intelligent Committee, for the protection of all 
parties interested, and after a careful examination of nearly 



75 

three Weeks, must have a more than usual confidence in 
their own sagacity, and certainly not a more than usual 
respect for the opinions of others. We do not mean to be un- 
derstood, as giving an opinion upon the proposition in ques- 
tion, whether it was the best practicable course or not ; we 
only mean to say, that there were very sufficient reasons in 
justification of the Committee for taking such a course. 

Upon these and other substantial grounds of expediency, 
under existing circumstances, the Report was ably defended 
in the House of Representatives by Col. McKay, chairman 
on the part of the House, as well as by other members, who 
were not of the Committee, and in the Senate, also, by mem- 
bers, who were not of the Committee, as well as by the Hon. 
Mr. Grennell, who was chairman of it on the part of the 
Senate, and whose profession also led him into a very full 
and satisfactory exposition of the law relating to this ques- 
tion; in his views of which he agreed with other profes- 
sional members, generally, who considered the proposed bill 
for a free bridge, to be a violation of rights previously se- 
cured by the Commonwealth to the Proprietors of Charles 
River Bridge. 

We cannot conclude our remarks upon this great ques- 
tion, without indulging ourselves in a few general reflec- 
tions naturally suggested by it. 

The situation of our country, in relation to public im- 
provements, is altogether different from that of the old world. 
In the European states, public works can be ordered by the 
word of the sovereign, and the necessary taxes can be levied, 
with or without the consent of the subject, as the case may 
be. 

It is, therefore, of little importance, comparatively speak- 
ing, that any strong inducement should be held out to 
the public, in order to accomplish any works of impor- 
tance to the community. But with us it is otherwise. Our 
governments have limited powers, by the express terms of 
the difierent Constitutions of the States, as well as of the 
United States ; and we have accordingly seen, within a few 
years past, that a great and difficult question has arisen un- 
der this latter, as to the right of the general government, to 
make any internal improvements by means of roads, canals, 
and other works of those kinds. It becomes, therefore, of 
vital consequence to the country at large, that the most 
liberal encouragement should be held out to individvals, in 
<Mrder to induce them to undertake works of public utility^ 
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which tlic government itself has not the means of perform- 
ing. 

But the very basis of this encouragement on the part of 
the government must be— That THE PUBLIC FAITH 
SHALL BE PRESERVED INVIOLATE. If it shall 
once be understood by our citizens, that the government, 
after having made a contract, under all the solemnities of 
law, shall feel itself at liberty to violate that contract, at 
pleasure, either because it has been advantageous to the 
other party, or for any reasons equally destitute of all foun- 
dation in morality or law — and, that the government itself^ 
by mere lawless power, may commit acts of injustice, while 
it is daily enacting severe and disgraceful penalties against 
individual citizens, who should be guilty of the same con- 
duct — if this, we say, shall ever be the state of things in our 
country, we shall look in vain for any advances in public 
improvements or national prosperity. 

An enlightened and liberal patronage on the part of the 
government is the more necessary, because, if we put to- 
gether all the plans of public improvements attempted in 
our cou\)try, it is a well known fact, that the individuals con- 
cerned in them have been losers by their enterprise and patri- 
otism. 

We may, indeed, select out of the whole, a few instances 
where success has attended the projected work ; of which 
the Corporation of <;!harle8 River Bridge is an instance. 
Yet, when we know the fact, that many proprietors of that 
bridge have also embarked their fortunes in various other 
works, such as the improvements at the Western Avenue, 
the Middlesex Canal, turnpikes, and other objects, which 
have proved to be heavy losses, far more than balancing any 
profits arising from Charles River Bridge — when these cir- 
cumstances are duly weighed, no one will be willing to 
wrest from them this or any other property. 

No legislator, who has any sense of justice, and who es- 
timates public improvements to be of value to the country, 
will consent, in open violation of a contract, to take from 
any public spirited citizens ithat property, which has been 
acquired by a productive enterprise, unless he is at the same 
time ready to make up to them those losses they have sustain- 
ed by projecting public improvements, which, however usefiil 
to the community, have been wholly unproductive to the 
individuals concerned in them. 

This high sense of justice has hitherto been one of the 
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proudest distinctions of our ancient and venerable Common- 
wealth ; and this character alone will, under the most ad- 
verse external circumstances, give it an influence and power 
throughout the country, which the highest prosperity will 
never confer without it. On the present occasion, as it was 
urged in the debate, the State had an opportunity of doing 
a signal act of justice, of exhibiting its elevated character, 
to the whole country — it was now called upon to decide on 
the validity of its own solemn contract with its private citi- 
zens — to act as a judge in its own cause, of all situations 
the most delicate, but the same time affording an oppor- 
tunity for that highest of all gratifications, the conscious- 
ness of doing our duty. And if any thing could add to the 
grandeur of the spectacle of a sovereign State in this ele- 
vated position, it would be, when that State should have 
the magnanimity, in its own cause, to pronounce judg- 
ment against itself. 



afe 



iii^^:2ir:^:t^ 



<^ 



—IP 



N^- 1. 

RXSlMEOSrSTRASrCXS 

Of the Proprietors of Charles River Bridge against the erection 

of West Boston Bridge , in 1792. 

To the Hon. Senate and House of Representatives. — The Corpora- 
tion of Charles River Bridge, on the Petition of Oliver Wendell, 
Francis Dana, Esquires, and others, now before your Honors, 
praying for license to erect other Bridges over Charles River) 
beg leave most humbly to 

REMONSTRATE ; 

That in consequence of the charter granted by the Honorable 
Legislature of this Commonwealth to the Corporation of Charles 
Rivei; Bridge on the 8th of March 1785, the Proprietors of said 
Bridge immediately exerted themselves in its erection, at an ex- 
pense which has amounted to upwards of fifty-one thousand dollars, 
and have since added to that expense, . for its support, eighteen 
thousand eight hundred dollars more. 

That in 1649 this government (in the idea of this Corporation) 
made an absolute exclusive grant of the ferry between Boston and 
Charlestown to Harvard College, and upon this idea, the Corpora- 
tion purchased this grant of the College at the price of two hun- 
dred pounds per annum. 

That a full and valuable consideration was made for the grant 
aforesaid, by the corporation contracting with the Legislature, that 
the said Bridge at the expiration of forty years should revert to the 
public in good repair. 

That the Profits they have received has never hitherto amounted 
to eleven per cent, upon the original cost, and that if a new bridge 
so near the present one should be erected, more than one half the 
present profits must be lost, and thereby the Proprietors reduced to 
an interest below six per cent, with an annual sinking of their 
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capital of two and a half per cient. more, which. must operate 
not only injustice and injury to your Petitioners, but may give a stab 
to all enterprise in future founded on public grants ; to add nothing 
on the advantages that have arisen from the bold and successful 
enterprise of your Petitioners, in raising other most useful bridges 
in this state, and adding something to the American character in 
different parts of Europe. 

Your Petitioners therefore pray that the petition aforesaid may 
be dismissed as militating in their principles with the public faith, 
and operating to the very great injury of your Petitioners. 

In behalf of and hy order of the Corporation^ 

THOMAS RUSSELL, President. 



N«- 2. 

XSXTRACTS 

Prom the Records of the Proprietors of Charles River Bridge^ 
showing their acceptance of the additional Charter of thirty 
years. 

Voted, That the Clerk be directed to record in the Book of Re- 
cords, of the Proprietors, extracts from the following Acts of the 
General Court, that relate to Charles River Bridge, viz. 

" An Act, passed March 9, 1792, entitled an Act, for incorporat- 
ing certain persons for the purpose of building a bridge over Charles 
River, from the westerly part of Boston to Cambridge, and for ex- 
tending the interest of the Proprietors of Charles River Bridge, for 
a term of years." Also, 

An Act of the General Court, passed March 28, 1793, entitled 
** an act in addition to an act, entitled an act for incorporating cer- 
tain persons lor the purpose of building a bridge over Charles River, 
from the westerly part of Boston to Cambridge, and for extending 
the interest of the Proprietors of Charles River Bridge, for a term 
of years.'* The meeting was then dissolved. The above mention- 
ed extracts were accordingly recorded, by the clerk, in the book of 
Records of the Proprietors of Charles River Bridge, pages 158, 
159, 160. 

Signed PHILIPS PAYSON, Proprietors' Clerk. 
A true copy of record. 

Attest. JOHN SOLEY, Proprietors' Clerk. 

Extract from the Records of the Proprietors of Charles River 

Bridge, page 158, viz. 

Extract from an act of the General Court, passed March 9, 1792, 
entitled " an act, for incorporating certain persons for the purpose 
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of building a bridge ever Charles River, from the westerly part of 
Boston to Cambridge, and for extending the interest of the Propri* 
etors of Charles River Bridge, for a term of years :" — 

And whereas the erection of Charles River Bridge was a work 
of hazard and public utility, and another bridge in the place pro- 
posed for the West Boston Bridge, may diminish the emoluments of 
Charles River Bridge ; therefore, for the encouragement of enter- 
prise, " Be it further enacted hy the authority aforesaid, That the 
Proprietors of Charles River Bridge shall continue to be a corpora^ 
tion and body politic, for and during the term of seventy years, to 
be computed from the day, that said Charles River Bridge was 
completed and opened for passengers, subject to all the conditions 
and regulations, prescribed in an act, entitled an act, for incorporat- 
ing certain persons for the purpose of building a bridge over Charles 
River, between Boston and Charlestown, and supporting the same 
during the term of forty years." And during the aforesaid term of 
seventy years, the said Proprietors of Charles River Bridge, shall 
and may continue to collect and receive all the Toll, granted by 
the aforesaid act, for their use and benefit : Provided however, they 
also continue to pay annually to the said Harvard College, the sum 
of two hundred pounds, and to observe the aforesaid regulation and 
conditions ; and at the expiration of said term of seventy years, 
said Charles River Bridge, shall revert to, and be, the property of 
the Commonwealth, and shall be surrendered in good repair. 

And be it further enacted. That in consideration of the privileges 
in this act granted to the Proprietors of Charles River Bridge, the 
said Proprietors shall relinquish the additional toll, on the Lord's 
day, from and after the passing of this act. 

Extract from an act of the General Court, passed March 28, 1793, 
entitled *' an act in addition to an act, entitled an act, for incorpo- 
rating certain persons for the purpose of building a bridge over 
Charles River, from the westerly part of Boston to Cambridge, and 
for extending the interest of the Proprietors of Charles River 
Bridge, for a term of years :" — 

And whereas, it may be of public advantage, that the Proprietors 
of Charles River Bridge,' should be enabled to purchase and hold 
real estate, to a certain amount : 

Be it further enacted by the authority aforesaid, that the Propri- 
etors of Charles River Bridge be, and hereby are declared able, 
and capable in law, to take and purchase, and to have, hold, enjoy, 
possess, receive, and retain any, and all such lands, tenements, and 
hereditaments, and the rents, profits, and benefits thereof, as the 
same Proprietors shall judge expedient for the better effectuating 
and securing the purposes of their incorporation to their use and 
the use of their successors, and assigns forever. Provided, the 

11 
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same shall not exceed the sum of forty thousand dollars. This aet 
passed March 28, 1793. 

1785. 

Extracts from the records of the Proprietors of Charles River 
Bridge, viz. page 12th, article 15th, of Rules and Regulations. 

The money arising from the toll, after paying the current ex- 
penses of the officers, and repairs, shall be divided twice a year, viz. 
on the second Tuesday of January, and the second Tuesday of 
July, only, if the profits exceed the rate of six per cent, per annum, 
for the sum advanced by the subscribers, the overplus, shall be im* 
proved as the Directors shall determine toward sinking the princi- 
pal, save the stockholders may at any time, order such further 
dividend as they may judge convenient. If any subscriber, shall 
neglect to pay the sum he has subscribed, as called for by the Di- 
rectors, he shall be liable to such forfeiture, as they shall determine 
and notify him of, not exceeding twenty per cent, on the sum called 
for. 

A true copy of Record. 

Attest, JOHN SOLEY, Proprietors' Clerk. 

Proprietors' Meeting, Faneuil Hall, Boston, July Wth, 1786. 
THOMAS RUSSELL, Esq. President. 

Voted, That the 15th article be annulled, and that the following 
be adopted, viz. The monies arising from the toll, after paying all 
current expenses, shall be divided four times a year, viz. on the first 
Monday of October, the first Monday of January, the first Monday 
of April, and the first Monday of July. 
A true copy of Record. 

Attest, JOHN SOLEY, Proprietors' Clerk. 

At a meeting of the Proprietors of Charles River Bridge, holden 
at the Hall of the Massachusetts Bank in Boston, on Wednesday 
the 15th day of February, A. D. 1826, pursuant to notice, published 
in the Columbian Centinel, and in the Boston Patriot and Mercan- 
tile Advertiser. 

Seventy-eight Shares were represented. 

Joseph Head was chosen Moderator. 

Votedy That the Proprietors approve and adopt the three votes 
of the Directors, passed by their Board, at |^ir meetings of the 
31st January, and 20th February, 1825, and recorded in the Di- 
rector's book of records, pages 134, 135, and 137, the first relat- 
ing to and concerning additions and improvements to the Bridge, 
the second relating to a reduction of Toll, upon the principles stated 
in said Vote, and the third relating to avenues, and other subjects 
therein noticed. 
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And whereas an act was passed on the 9th day of March, 1792, 
entitled ** an Act for incorporating certain persons for the purpose 
of building a Bridge over Charles River, from the westerly part of 
Boston to Cambridge, and for extending the interest of the Proprie- 
tors of Charles River Bridge for a term of years." And whereas, 
this Corporation has remonstrated against the erection of said 
bridge, as an infringement of their rights, and in case the erection 
of the same should be allowed, had claimed an indemnity thereof, 
and the said provision in said act, extending the interest of this 
Corporation in the said bridge, and the emoluments thereof for the 
term c^f seventy years from the day said Charles River Bridge was 
completed, and open for passengers, was taken, deemed, and accepted 
oy this Corporation as an indemnity for the loss, and diminution of 
emoluments which this Corporation would sustain by reason of the 
erection of said new bridge ; and whereas, the said act provided, 
among other things, that in consideration of the privileges in that 
act granted to the Proprietors of Charles River Bridge, said Pro- 
prietors should relinquish the additional toll on the Lord's day, grant- 
ed by their original Charter, or Act of Incorporation, from and after 
the passing of said act, and this Corporation did, from and after the 
passing the said act relinquish said additional toll ; 

And whereas this Corporation by such relinquishment of said 
additional toll, by ordering the clauses in the act first above recited, 
so far as they related to this Corporation, to be entered among their 
records, and by sundry other acts and doings, manifested their ac- 
ceptance of the Act first above recited ; but no express Vote of this 
Corporation appears on their records, accepting the same. Novf 
therefore, as well for the purpose of ratifying and confirming all the 
acts, doings, and proceedings of this Corporation, its officers, and 
agents, manifesting an acceptance of the provisions of said act, as 
for 4)lacing on their records an express vote to that effect. Voted — 

That an Act passed on the 9th day of March, in the year of our 
Lord one thousand seven hundred and ninety-two, entitled " An 
Act for incorporating certain persons for the purpose of building a 
bridge over Charles River from the westerly part of Boston to 
Cambridge, and for extending the interest of the Proprietors of 
Charles River Bridge for a term of years," with all the terms, con- 
ditions, and limitations thereon contained, so far as the same, in any 
manner, apply to this Corporation, be and the same are hereby 
accepted. 

A true copy of Record. 

JOHN SOLEY, Proprietors' Clerk 
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N^- 3. 

BBPOBT 

Of the Committee up&n the petition of John Skinner and others for 
a free bridge, January Session, 1826. 

The Committee, of both houses of the Legislature, on Bridg^^ 
to whom were recommitted the petitions of John Skinner 6l al. and 
of Ezra Trull & al. and the several memorials and remonstrances 
accompanying the same, with directions " to report a statement of 
the principal facts, together with an opinion on the questions of law 
arising in the case ; 3so, how far the State has a * reversioi^ary in- 
terest,' so called, in the Charles River Bridge, which could be af- 
fected by the grant of a new Bridge, as prayed for by the petition- 
ers," have attended to the duty assigned to them, and ask leave to 
report : 

That the petitioners enforced their claim to the grant of a char- 
ter for a Bridge, by alleging, that the public exigencies require the 
erection of the Bridge contemplated, because the population of the 
city of Boston is crowded to such a degree as to be dangerous to 
the health of the inhabitants ; that the draw of the present bridge 
obstructs the travel over the bridge, and causes great and unneces- 
sary delay to the traveller ; that the avenues leading to and from 
the present bridge are often so obstructed by carriages, as to render 
a passage through them dangerous ; that the erection of a new 
bridge will tend to equalize the prices of land in Boston and Charles- 
town, which would greatly benefit a large portion of the population 
of those places ; that a large portion of Boston lies westward of the 
contemplated bridge ; that it would greatly accommodate the naval 
establishment of the United States at Charlestown ; that the Mid- 
dlesex canal would be benefitted by the erection of the bridge ; that 
roads are always granted in the country, by the courts having juris- 
diction of the subject, whenever the public good requires them, and 
that they are entitled to the same measure of justice from the Legis- 
lature, who alone have jurisdiction of the present question, as is 
granted by the other Courts in the Commonwealth, in cases de- 
pending on similar principles, to suitors in those Courts ; that the 
toll now to be paid on passing the existing bridge, is burdensome, 
vexatious, and odious. 

The respondents deny, that the public good would be advanced 
l)y granting the prayer of the petitioners. 

They also deny, that the Legislature have a right to grant the 
prayer of the petitioners, unless provision be made for a fiill indem- 
nity to the proprietors of Charles River Bridge, for the loss of toll 
consequent on the erection of the contemplated bridge. 

On the question, whether the public good would be promoted by 
.the erection of the contemplated bridge, supposing no legal objeo-: 
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fion to exist, the Committee have endeavoured to ascertain, as well 
as possible, the advantages to be gained, and the disadvantages and 
losses which would follow the contemplated measure, as from a well 
balanced comparison of these, an answer to the question must re- 
sult. 

The Committee do not find, that the distance from Charlestown- 
square to the market in Boston^ would be less by the contemplated 
bridge, than by the existing bridge. Travellers between Charles- 
town and the westerly part of Boston would be, in some- degree, be- 
nefited by the contemplated bridge. The Committee are" satisfied, 
that the present bridge is amply sufficient to accommodate all the 
travel between Boston and* Charlertown ; that there is no danger 
nor difficulty in passing the bridge fi'om any excess in the number 
of travellers or carriages passing the bridge. They believe the 
present bridge would well accommodate twice the number of pas- 
sengers who have ever heretofore used the bridge. They do not 
believe, that the erection of another bridge would materially change 
the prices of real estate in Boston and Charlestown, excepting some 
few lots lying near the two ends of the bridge, nor that the health 
of the inhabitants of the city would be beneficially affected by the 
measure. The Committee do believe, that there would be some 
small advantage to the public to be derived fi-om the erection of the 
contemplated bridge, by enabling the traveller to avoid detention 
by the raising of the draw, for the passing of vessels, unless an ad- 
ditional draw should be erected in the present bridge, as described 
in the memorial of the proprietors of the Charles River Bridge. 
They have no evidence, that the proprietors of the Middlesex Canal 
would derive any material advantage fi'om the contemplated bridge. 
The Committee are not aware that the communication between the 
city and the country would be materially facilitated by the erection 
of the contemplated bridge in any other manner than as above men- 
tioned. 

On the part of the remonstrants, the town of Cambridge alleged, 
and proved, to the satisfaction of the Committee, that the increase 
of prices which they would be compelled to pay in consequence of 
the erection of the contemplated bridge, for wood and other neces- 
sary articles, now brought by water to their wharves, would amount 
to a greater sum, annnally, than they pay for tolls in passing to and 
fi'om Boston. It was proved to the Committee, that nearly three 
hundred cargoes of various articles are annually delivered at the 
several wharves at Cambridge Port ; that on an average, about 
25 cents a cord is now paid for wood above Canal Bridge, more 
than is paid for the same article below Charles River Bridge, and 
a proportionable increase on other articles ; that there is now an- 
nually delivered at the wharves at Lechmere Point, about ten thou- 
sand cords of wood, and about two hundred cargoes of lumber and 
lime, besides a large quantity of stones, sand, and other articles. 

On the Boston side of the river, there are about twelve thousand 
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cords of wood annually delivered at the wharves above Cstnal Bridgei 
and nearly as many vessels loaded with lumber, pass the bridges, 
as with wood for fuel. A considerable quantity of stones and lime 
are also brought to the wharves in this vicinity, which pass through 
the two lower bridges. The increase of the price paiid for each 
cask of lime for transportation through these two bridges is usually 
eight cents. In 1823, there were twelve hundred, in 1824, there 
were eighteen hundred, and in 1825, there were eighteen hundred 
and sixty-five vessels which passed up and down through the draw 
at Charles River Bridge. 

Notwithstanding the increased price which the wharfingers pay 
for the wood for fuel, lumber, and other articles landed at the 
wharves above the bridges, they are enabled, by hiring their wharves 
at lower rents than those below the bridges, to sell these articles at 
about the same prices for which they are sold below the bridges. 
The rent of a wharf on the Boston side, below the Charles River 
Bridge, is about twenty-five per cent, higher than above the bridge. 

The Committee believe, that a bridge at the place contemplated 
by the petitioners, would present greater obstruction to the naviga- 
tion of the river, than is occasioned either by the Canal Bridge or 
Charles River Bridge. 

The Committee consider the principle assumed by the petitioners, 
that the same rules ought to be adopted by the Legislature, and the 
other Courts in the State, as far as they are applicable, to be clearly 
correct. If the other Courts of the States, pursuing the usual rules, 
would grant the prayer of a petition, similar to that under conside- 
ration, it would seem that the Legislature ought either to grant leave 
to erect the contemplated bridge, or prescribe to the other Courts 
different rules from those heretofore followed by them. 

The decisions of the judicial tribunals of the Commonwealth are 
not cited by the Committee strictly as authorities. They are no^ 
^supposed to be absolutely binding on the Legislature. It is, how- 
ever, common in the Judicial Courts, to cite the decisions of the 
Courts of other States and nations, which are regarded with re- 
spectful attention, although not absolutely binding. In this State, 
the Legislature and the Judiciary being coequal branches of the same 
government, each supreme in its appropriate sphere, the decision of 
^either of the branches, made on a subject within its constitutional 
limit, will, it is presumed, always be regarded by the other with the 
greatest deference. When a principle is established by one branch 
of the government, the other will never disturb it by a contrary de- 
cision, but for urgent reasons, and on great consideration. It will 
readily be perceived, that a contrary course would introduce con- 
fusion and uncertainty in regard to their rights among the citizens 
of the State. Now it has been solemnly and repeatedly decided by 
the Supreme Judicial Court, that the Court of Sessions possesses no 
legal right to take the land of an individual for a highway, when he 
is to be paid its full value for the land taken, unless it is fiist shown 
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that the advantages to the public are grektei"thah the disadtantages 
resulting from the measure, and that this question of public conve- 
nience must be determined on the supposition, that the public, or 
the town bound by law to pay for the road, are to pay all the ex- 
pense which the establishment of the road may occasion, and that 
evidence cannot be received of any offer to pay any part of this ex- 
pense by any individual.* If the Legislature do not adopt a differ- 
ent rule in this case, the proposal by the petitioners to build this 
bridge themselves, leaves the case as it would have stood, were the 
Commonwealth to pay the whole expense of the bridge. Every 
person to be affected by the measure, holds his property under the 
protection of this principle, as far as existing laws, interpreted in 
this way, by the judiciary, can afford protection. The Committee are 
not aware of any existing necessity for the Legislature to reverse 
this principle. Indeed, they believe if it were a new question, such 
would now be the right determination. 

It is obvious, than an advantage would result to a portion of the 
comtaunity, by being enabled to pass over the river, without pay- 
ing the toll heretofore paid by them. This, however, would save 
nothing to the whole community, as the amount saved by one por- 
tion of the community, would be lost by another. Although it may 
be true, that the petitioners can afford to erect a bridge, for the 
ptkrpose of avoiding the payment of toll, this has no tendency to 
show, that the public good requires the measure, because, the loss 
to one party, as well as the gain to the other, is to be considered. 
It is a distinct and different question, whether the payment of the 
toll be just. 

To determine the question of public exigency, the future, as well 
as the present, should be regarded. On the establishment of a 
bridge, or any public highway, people in the vicinity commonly so 
construct their buildings, "and adapt their other arrangements, for 
business and pleasure, to existing highways, as to render a discon- 
tinuance of a bridge or highway, an evil of considerable magnitude. 
If the contemplated bridge be erected, it must be maintained per- 
petually, or, by its discontinuance, a very considerable loss must 
be sustained. The present cost, annually, of keeping in repair 
Charles River Bridge, is between six and seven thousand dollars. 
If the present bridges are sufficient for the public accommodation, 
this sum, by the erection of another bridge, will be a perpetual and 
useless tax to the community. 

On a view of the forementioned facts, the committee are of opi- 
nion, that the public good would not be promoted by the erection of 
a bridge, as contemplated by the petitioners. They believe the 
public good would not be promoted by the contemplated measure,, 
if the erection of the bridge were to cost nothing to any person. 

* Commonwealth r». Cambridg^e^ and Commonvvealih vs. SawiD;, 2d Pick. 
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The legal right of the legislature to erect a bridge on the ooa* 
templated site, remains to be considered. 

The corporation of Harvard College had been in possession of 
the ferry, where Charles River Bridge is now placed, nearly one 
hundred and fifty years, when that bridge was erected. This occu- 
pation, would, alone, have vested in that corporation a right to the 
ferry, as valid and unquestionable as that by which any individual 
can hold any property. Besides this, a grant to this corporation 
had been made, by the legislature, of this ferry. — They were then 
receiving <£200 above the expenses annually, as an income from the 
ferry. This annuity the bridge corporation have assumed to pay, 
during the continuance of their charter. The corporation of the 
college accepted this provision. The original bridge charter con- 
tains this provision, viz : " For the purpose of reimbursing the said 
proprietors, the money expended, or to be expended, in building 
and supporting the said bridge, a toll be, and hereby is, granted and 
established for the sole benefit of the said proprietors, according to 
the following rates, &c. " to continue during the term of forty 
years." In the act extending the charter the following is a pro- 
vision : ^* and during the aforesaid term of seventy years, the said 
proprietors of Charles River Bridge, shaU and may continue to col- 
lect and receive all the toll granted by the aforesaid act, for their use 
and benefit.'' The right of the college, during the existence of 
the bridge charter, by the acts of the legislature, accepted by the 
college and the bridge corporation, seem to be vested in the bridge 
corporation. The bridge charter not only contains an express 
grant of the toll, for the time specified, but there appear to have ex- 
isted all the essentials of a contract between the legislature and the 
bridge corporation. The legislature are bound to execute this con- 
tract according to the understanding of the parties, at the time it 
was made.* To "grant and establish'' a certain toll for the < sole 
benefit of one party ; to say, that the same party shall and may col- 
lect and receive the toll, in one act ; and by another act to provide, 
that another party, who were to have paid the toll by the first act, 
should be furnished with the means of avoiding the payment, would 
be considered, between private parties, as a breach of good faith. 
To distinguish between the requisitions of good faith and of law, 
where the government is concerned, would be neither easy nor 
useful. 

The distance between the contemplated bridge and the existing 
bridge is such as to render it unnecessary for the committee to con- 
sider how near to the existing bridge another might be erected, with- 
out a violation of the chartered rights of the present bridge corpora- 
tion. At the Charlestown end of the bridges they would be within 
thirty rods of each other, and would manifestly, in general, accom- 
modate the same travel. The Legislature and the judicial courts 

* Fletcher vs. Peck, 6 Cramch. 
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kave often considered such a transaction as that now eontemplaUid, 
a violation of the right of property of the more ancient owner. 
Were the contemplated bridge to be erected at such a distance from 
the present bridge as to be required for a different section of the 
country^ it would present a very different question. But *' if a ferry 
be erected on a river so near another ancient ferry, as to draw away 
its custom, it is a nuisance to the owner of the dd one/'* 

The committee are of opinion, that, as the public convenience 
and necessity do not require the contemplated bridge, private pro** 
perty cannot, consistently with existing laws, be taken for this pur- 
pose ; that this rule would be violated by the effect necessarily fol- 
lowing this measure, on the wharves and other property above the 
contemplated bridge ; and that the authorising the erection of a 
bridge, under existing circumstances, in the place mentioned in the 
petitions under consideration, wonld be a violation of the charter 
granted to the proprietors of Charles River Bridge* 

The committee are required to consider the effect which the 
grant of a new bridge might produce on the ** reversionary interest'' 
of the Commonwealth in the present bridge. 

The bridge charter expressly provides, that the bridge at the ex- 
piration of the charter '* shall be the property of the Commonwealth, 
saving to Harvard College a reasonable and annual compensation 
for the annual income of the ferry, which they might have received, 
had not the bridge been erected." It seems certain that the bridge, 
at the expiration of the charter, will be the property of the State, 
subject only to the legal claim of Harvard College* It is believed, 
that the government will be bound, if the bridge be continued, to 
indemnify the college. As the government always exercised the 
right of regulating the tdls at ferries ; as the tolls at Charlestown 
ferry had been so regulated by the government, and as the govern- 
meht of the state- and of the college have, for a period of seventy 
years, fixed the annual income to the college from the bridges over 
Charles River, at a certain sum, perhaps it will be reasonable that 
the same sum should be paid by the owners of Charles River Bridge, 
after the expiration of the present charter, as has been paid by the 
proprietors of that bridge heretofore. To establish a firee bridge 
within a few rods ^f Charles River Bridge, would obviously pre- 
vent the reception of any toll at the existing bridge, consequently 
the indemnity to the college must, in that case, be derived from 
aome other source. 

Whether on the expiration of the existing charter, it will be ex- 
pedient to continue the (Mresent rate of tolls, or any tolls ; or whe- 
ther the Commonwealth, scmie county or counties, city <Nr towns, 
should be required to maintain the bridge, are Questions on which 
the con^mittee are not ordered to express an opinion. The le^s- 
lature will be able, thirty years hence, better to provide for the tnen 

"* S Bl. Cmd». S19. 
12 
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existing wants of this section of the country, than can be done «t 
present,, by the foresight of any person. 

As the detention of vessels on passing a bridge, is caused princi* 
pally by waiting for the proper time of tide ; by anchoring the ves- 
sels preparatory to passing the draw, and in getting under weigh 
after passing the draw, and not in the actual transit of the vessel 
through the draw ; this actual transit occupying on an average cmly 
about eight minutes, the Committee are of opinion, that the obstruc- 
tion to the travel over the bridge, by raising the draw, ftiay be obvi- 
ated by the erection of a double draw in the manner proposed by 
the Proprietors of Charles River Bridge, without any material in- 
jury to the navigation of the river. The Committee, therefore, 
think it expedient for the Legislature to authorize the proprietors 
of said bridge to erect a double draw in the manner proposed in 
their memorial. 

The petitioners allege, that the extension of the Charter of the 
Charles River Bridge, in the act granting the proprietors of the 
West Boston. Bridge leave to erect theirs, being done without notice 
to those interested, may, for that reason, be repealed. 

The Committee are of opinion,^that even if this extension of their 
charter had been obtained by a deception practised on the Legisla- 
lature, the act could not, for that reason,, be repealed.* But the 
Committee have seen no evidence of any fraud or deception prac- 
tised on the occasion. The act of extension seems to have been 
passed in the usual manner, and not attended with any extraordi^ 
nary circumstances. 

Respect^lly submitted, by order of the Committee, 

SAMUEL HOAR, Jun. Chairman. 
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BBPOBT 

Of the Committee upon the petition of John Skinner and others, 

January session 1827. 

The joint Committee on bridges, after a most assiduous and la- 
borious investigation, and impressed with the high importance of 
the subject matter of said petition, both in reference to the great 
amount of property which is involved by it, and to the principles of 
justice, equity, and political expediency upon which it is to be de- 
cided, submit the following brief abstract of the case. 

The Petitioners submitted to the Committee four distinct propo* 
sitions, viz. 1. For leave to build a bridge, to be free of toll. 2, 
A bridge free for foot passengers only. 3. A bridge to receive 

Fleteher vs. Peck, 6 Craucb. 
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half the toll taken at Charles River Bridge, until enough shall be 
raised to pay the costs of the structure and the interest of moneys 
expended thereon. 4. The same rate of toll as at Charles River 
Bridge, until all expenses are disbursed and a fund of $50,000 raised 
to keep the bridge in repair, after it shall become free. The Peti- 
tioners have also fixed the termini of said bridge, viz. **On the 
.Charlestown side between the westerly «ide of the Devans' estate, 
now occupied by Thomas Miller, and the westerly corner of the 
Harris estate, now occupied by Ebenezer Austin, and on the Bos- 
ton side between the easterly side of Haverhill, on the easterly side 
of the canal, and the westerly side of Portland street. 

The distance between the proposed bridge on the Charlestown 
side, and Charles River Bridge will be twenty-nine rods. On the 
Boston side, the distance from Charles River Bridge, may be from 
fifty-nine to eighty-six rods. 

. The Proprietors of Charles River Bridge appeared as Remon- 
strants, against the petition and filed a memorial, offering to meet 
any public necessity of greater accommodation by widening the ex- 
isting bridge, making, a double draw and adding a spur bridge to 
shorten the distance to the. southern part of Boston, if in the opinion 
of the legislature it shall be necessary. 

The grounds of the petition and the points wMch have been 
submitted in its support are as follow : 

1. The public ** convenience or necessity," for another avenue 
firom Charlestown Square to Boston, for the accommodation of travel, 
and a saving of distance in the travel to the south and west part of 
the city of Boston. Also, that the travel is greatly impeded by the 
frequent raising of the draw of Charles River Bridge ; and that the 
travel to the business part of the city of Boston is, by the said 
bridge, conducted into narrow, crowded streets ; and that the only 
avenue to said bridge, on the Charlestown side, is also narrow, and 
often crowded, to the danger and inconvenience of the traveller. And 
that a new and more spacious street will be opened from Charles- 
town Square to the proposed bridge, thus offering to the traveller a 
choice of avenues into the capital. 

2. The necessity of the pubdic for a relief from the heavy tolls, 
which it is now paying at the Charles River Bridge. 

3. That the grant of the ferry to Harvard College under which 
the Proprietors of Charles River Bridge claim title to said ferry, 
was only during the pleasure of the legi^ature. 

4. That the amount of toll actually received by Charles River 
Bridge Corporation has far exceeded the compensation, that was 
intended by the legislature, and expected by the Proprietors. 

5. That there is, notwithstanding any technical objection, an 
equitable right in the legislature to interfere indirectly, for the relief 
of the public from this burden, by chartering a Free Bridge, as 
aforesaid. That the extension of the charter of Charles River 
Bridge, which was given by the legislature in 1792, at the time 
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when W^fit Boston Bridge was granted, was obtained throiigh falM 
and fraudulent representations of the amount of their dividends, 
and was therefore void.. 

6, That said Proprietors have never legally accepted said addi- 
tional grant, by any vote or corporate act. And also, that the same 
was made without any order of notice, or other notification what- 
ever, by which omission of notice, those on whom the burden of 
toll was to fall were deprived of all opportunity to object thereto. 

7, That the Proprietors have received by the enjoyment of the 
original term of forty years, an ample and even exorbitant com- 
pensation for the expense and hazard by them incurred, and that it 
would be a public injustice to subject the citizens of the Common- 
wealth to. the further burthen of the payment of tolls. 

8, That another bridge is necessary to protect the town of 
Charlestown in case of fire ; that town being built of wood, and de- 
dependent on the engines and citizens of Boston for assistance, 
which may be greatly retarded by the raising of the draw of a 
single bridge. 

The Remonstrants on the part of Charles River Bridge, sub- 
mitted among other the following points.. 

1. That the right to a ferry is an exclusive right. That the 
pjresent bridge is built over an ancient ferry, which had been grant- 
ed by the Provincial government to Harvard College. That the 
right in this ferry was by the grant of the legislature, and with the 
consent of Harvard College transferred for a valuable consideraticmt 
to the Proprietors of Charles River Bridge. 

2. That the grant of Charles River Bridge, to the said Propri- 
etors in 1786, was a contract within the meaning of that clause in 
the Constitution of the United States, which forbids the enacting 
of any law impairing the obligation of contracts. 

3. That no case is made out by the Petitioners of any puUic 
necessity for a new bridge upon any other ground than the burthen 
of the toll payable at the present bridge. 

4. That the legislature should not, for the purpose of relieving 
the community from the burthen of toll, do any act which shall di- 
rectly or indirectly take away the property in the bridge granted by 
their own act, and that the establishment of the bridge (Hi the terms 
prayed for, so near the existing bridge, must operate as an entire 
reped of that grant. 

5. But if it be, for any object of public convenience, lawful for 
the legislature to take away the right of the Proprietors of Charles 
River Bridge, either directly or indirectly, it cannot be done with- 
out providing a proper indemnity. That this right of taking toll ia 
property, and is protected by the tenth Article of the Bill of Rights 
from being taken without compensation — and thai such compensa** 
lion has been provided for by the legislature in similar cases. 

6. That the allegations that the additional grant of thirty years 
to the Proprietors of Charles River Bridge was obtained by fraud 
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and misrepresentation, and that the said grant has never been duly 
accepted by the Corporation—- can be tried only by a jury, before 
the grant is impaired by an act of the legislature. That this is % 
case of property where the parties have a constitutional right to a 
trial by jury — and for this purpose a process of quo warranto, should 
be instituted by the prosecuting officers of the government under 
direction of the legislature. 

7. That if the additional grant of thirty years was given without 
due notice, it is an omission for which the legislature of that time 
was responsible, and not the Remonstrants, it being the universal 
practice that the legislature, and not the parties issue such notice 
as to them seems proper. 

8. That the erection of another bridge over Charles River 
would considerably obstruct a valuable navigation. 

9. That the increase in the value and income of the Charles 
River Bridge is not greater than has been the average increase of 
the value and income of other property in the city for the last forty 
years. 

10. That Charles River Bridge is sufficiently wide to accom- 
modate the line of travel directed to it. That no serious evil tias 
ever resulted in consequence of a crowd upon the bridge. That 
all the northern and eastern travel destined to the market, and other 
business parts of Boston, have a nigher passage by the present than 
they could have by the proposed bridge. That Charles River 
Bridge Corporation are not in fault for narrow streets in Boston or 
Charlestown, and that two new streets have, within a short time 
past, been made at great expense to them to accommodate the travel 
into Boston. Also, that if the travel over the present bridge is ex- 
cessively inconvenient and dangerous, that the evil would not be 
cured, but on the contrary, increased in a great degree by erecting 
a fret Bridge, which would draw the travel from a// the others and 
confine it to that alone. 

11. That the reversionary right of the State to said Charles 
River Bridge is valuable, and should not be sacrificed by the pro- 
posed free bridge. 

To the foregoing very concise statement of the leading argu- 
ments of the parties, the Committee add, that it is their opinion from 
the investigation they have made, that, apart from the question of 
toll, there is no sufficient necessity for another bridge over Charles 
River, but that the present bridge if free, would be amply sufficient 
to accommodate all the travel between Charlestown Square and 
Boston, and that the erection of another bridge would be a con^ 
siderable obstruction to navigation. To prevent this evil smd to 
satisfy what appears to be a strong wish in the community for free 
avenues to the city, without the danger of violating the rights of 
property, the Committee submit to the consideration of the Legis- 
lature a proposition made to them by the Remonstrants in behalfof 
the owners of Wharves, and those interested in navigation, above 
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the proposed bridge : viz. that the Commonwealth should purchase, 
at a reasonable rate, all the stock of the several bridges leading froiA 
3oston over Charles River, and that the present rate of tolls shall 
be taken thereon, until the costs of the purchase shall be refunded, 
with interest, and a sufficient fund provided to keep said bridges in 
repair for ever, after which the said bridges shall be maintained by 
the Commonwealth free of all tolls. For the purpose of carrying 
this proposal into effect, if the same shall be approved by the Legis- 
lature, the Committee submit the following resolve : — 
Per order. 

GEO. GRENNELL, Jr. Chairman, 

Resolved, That the Governor, with the advice and consent of the 
council, be and he hereby is authorized to appoint three commis- 
sioners, to ascertain on what terms all the rights and interests of the 
several corporations of Charles River Bridge, of West Boston 
Bridge, and of Canal Bridge, in their respective bridges, can be 
purchased by this Commonwealth, and also to ascertain the proba- 
ble annual expense that may be necessary to keep the said bridges 
in repair, collect the tolls, and provide for raising the draws thereof. 
The said Commissioners to report on these several subjects on the 
first Wednesday of the first session of the next General Court. 



N'' 5. 

PBOTBST 

•Of the BUnority in the House of Representatives against the law 

authorizing the free bridge. 

The undersigned members of the House of Representatives of 
the Commonwealth of Massachusetts, dissent from and protest 
against the passage of an act authorizing John Skinner and others 
to erect a Free Bridge over Charles River, near the present Charles 
River Bridge, for the following reasons — 

jFVrsf — ^Neither public necessity nor convenience require another 
bridge in the place contemplated in said act, as appeared by the 
evidence and report of the Committee charged with the subject — 

Second — The erection of a free bridge over Charles river as au- 
thorised by said act, would render of no value the reversionary in- 
terest of the Commonwealth in the existing bridges over Charles 
river — 

Third — The granting of a Free Bridge over Charles River, as 
authorised by said act, is, in the apprehension of the undersigned, 
a breach of the public faith in reference to the Charles River Bridge 
Corporation, and a violation of its rights, and as a precedent, and 
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in principle, tends to diminish 
ourity of the rights of property 

George Bliss, 

Jno. Pickering, 

Jona. Dwigh*, 

Samuel M. Burnside, 

Chas. J. Holmes, 

John Brazer Davis, 

Daniel Baxter, Jr. 

Timothy J. Gridley, 

Heman Stebbins, 

Wm. Thorndike, 

John Temple Winthrop, 

Emory Washburn, 

Sylvester Maxwell, 

Moses Little, 

Samuel Pickard, 

Joel Hayes, Jr. 

Warren Lovering, 

Selden Spencer, 

Charles Russell, 



the confidence iii and lessen the se^* 

Charles E. Forbes, 
Wm. J. Whipple, 
Otis Corbett, 
Wm. B. Calhoun, 
Newell Bent, 
Jesse Pendleton, 
Wm. H. Foster, 
Wm. Blackinton, 
Joel Crosby, 
Jos. E. Sprague, and 
Thomas Welsh, Jr.* 
Leonard E. Morris, 
S. M. McKay, 
George W. Adams, 
David Cummins, 
Seth Bemis, 
D. L. Child, 
Robert Cross. 



N«- 6. 

PBOTBST 

Of the Minority in the Senate, against the law authorizing the 

free bridge. 

Senate Chamber; March 9, 1827. 

The undersigned Members of the Senate of the Commonwealth 
of Massachusetts, hereby protest against the enactment of a bill to 
establish the Warren Bridge corporation, for the erection of a Free 
Bridge over Charles River, between Boston aiid Charlestown, viz : 

Because the erection of the contemplated Bridge in the manner 
authorized in and by said bill, would destroy the franchise, which 
the Proprietors of Charles River Bridge hold under a grant of this 
government, having all the force of a contract ; and because the 
grant contemplated by said bill would be in violation of the public 
faith, and of the constitutional rights of the Proprietors of said 
Charles River Bridge^, and would tend to unsettle the security of 
private property. 

(Signed) 
Joseph Tripp, James T. Austin, 

Israel Billings, George Grennell, Jr 

* For the first and third reMons.. 
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Thomas Kenddl, Caleb Cashing^ 

William Bradford^ Jr. Nymphas Marston^ 

Samuel Shears^ Barker Burnell, 

Bezalcel, Taft, Jr. Joseph G. Kendall, 

David Sears, Nathaniel P. Russell. 

The same was laid on the table, and on motion, ordered to be 
entered on the journal* 



N- 7. 

MSSSAaSi 

Of His Excellency the Oovemar, r^ecting the law auihanzing the 

free bridge, Mar. 10, 1827. 

Gentlemen of the House of Representatives. I am constrained 
to the discharge of a painful duty, in returning to the House of 
Representatives a bill, entitled ** An Act establishing the Warren 
Bridge Corporation," for revision by the legislature, pursuant to the 
provisions of the Constitution, under the objections, which I re«)ect- 
fully submit to its becoming a law of the Commonwealth. I am 
fully aware of the great responsibility attached to this measure, but 
the dictates of an honest judgment, and a conscientious sense of 
obligation to the faithful and impartial discharge of office, according 
to the best of my abilities and understanding, do not leave me the 
alternative of its avoidance. A conviction, deep, imperative, and 
uncompromising, impels me thus to dissent from the (pinions which 
have been deliberately expressed, by a majority of the members of 
both branches of the legislature, and while I derive support and 
confidence from the assurance, that there are those by whose judg- 
ment I shall stand justified, I repose myself with confidence upon 
the candor and justice of others to respect the motives, by which 
alone I could be influenced. 

The bill proposes to create a Corporation &r the purpose of con-^ 
Btructing a bridge across Charles River, from Boston to Charles^ 
town, to be free of tolls to passengers. The termini of the bridge 
are fr&ed in the bill, and the travel to be embraced by it, is well 
understood, from a familiar acquaintance with the topography of 
the city and adjacent country, which every legislator here must be 
supposed to have. It is to be located within a few rods of the exist- 
ing toll bridge, and in such direction as to accommodate the same 
travel, and by the exemption from toll, to invite to, and secure it, 
exclusively. The result must necessarily and inevitably be, the 
entire loss of the toll to the present Bridge Corporation, and the 
consequent destruction of the interest and stock of the Proprietors, 
involving also, from similarity of condition, the sacrifice, more or 
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less immediately, of the West Boston, aad Canal Bridges. If this 
act of legislation may be rightfully and constitutionally executed^ 
and the public exigency demands it, such partial injuries must be 
submitted to, but otherwise, the faith of the government is pledged 
to the protection of the rights of property in existing corporations, 
and the bill which now threatens the infraction of them should be 
arrested. 

By referring to the statutes of the Commonwealth, it is seen, that 
in the year 1785, a grant of corporate powers was made to Thomas 
Russell, and others, for the purpose of constructing and maintain- 
ing a bridge between Boston and Charlestown, where the ferry then 
was ; and by the third section of the act of incorporation, it is en- 
acted, in terms, that " for the purpose of reimbursing the said pro- 
prietors the money expended, or to he expended, in building and 
supporting the said bridge, a toll be and hereby is granted and estab- 
lished, for the sole benefit of the said proprietors," according to the 
rates mentioned in said act, " to commence on the day of the first 
opening of the bridge^ for passengers, and to continue for and dur- 
ing the term of forty years from the said day, to be collected as shall 
be prescribed by the corporation." By the fourth section, the di- 
mensions and manner of building the bridge were prescribed, and 
the obligations to keep the same in good, safe and passable repair, 
lighte^ with lamps, and with a draw, to be raised, without toll or 
pay, when required for the passage of vessels, were enjoined. The 
fifth section bound the corporation to pay annualli/, to Harvard 
College, two hundred pounds, during the said term of forty years, 
and at the end of that time, secured the reversion of the property in 
the bridge to the Commonwealth, saving to the college ** a reasona- 
ble and annual compensation for the annual income of the old ferry, 
which they might have received had not said bridge been erected." 

*Such are the general provisions of the act. In more precisQ 
terms of arrs^ngement, the government authoprized the ereotioh of 
the Charles River Bridge, and as an inducement to and remune- 
ration for the enterprise, at that time regarded as bold and hazard- 
ous, as it has since proved useful and profitable, granted to the pro- 
prietors a toll for forty years, charged with the expense of maintain- 
ing the bridge in good repair, keeping the same lighted, raising thei 
draw, and paying to Harvard College, annually, two hundred pounds. 
Thq accommodation to the pul)lic, and the liabilities imposed upon 
the proprietors, thus became the consideration for the grant, and the 
enjoyment of the grant, for forty years, was made the equivalent. 

In 1792, (the Charles River Bridge having been before con- 
structed,) an act was passed by the Legislature, creating a corpora- 
tion with authority to erect a bridge over Charles River from the 
west part of Boston to a point in the town of Cambridge, " and for 
remunerating to the proprietors the expense of building and main- 
taining said bridge, and of indemnifying them for their risk," a toll 
was granted and established as prescribe in the act " for the sole be* 

O 
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nelit of said corporation, for forty years, from the opening of said 
bridge for passengers." A duty was also imposed to keep the bridge in 
repair, to maintain and raise a draw for vessels, to provide lamps, and 
to pay to Harvard College the sum oi three hundred pounds, annually, 
for forty years. It is important to be regarded, that in this latter 
act, the meritorious but hazardous enterprise of the proprietors o^ 
Charles River Bridge is expressly recognized, and although the 
termini and direction of the West Boston Bridge were different and 
distant, an express indemnity was provided for the loss of emolu- 
ments by a diversion of some portion of the travel, as well as for the 
encouragement of enterprise, in an express enactment extending 
their charter to seventy years, subject to all the conditions and regu- 
lations, prescribed in the original act, and with authority during the 
(rforesaid term of seventy years, to continue to collect and receive all 
the toU, granted by the aforesaid act, for their use and benefit, — 
" provided, they also pay annually to said Harvard College the sum 
. of two hundred pounds, and observe the aforesaid regulations and 
Conditions." In the sixth section it is enacted, that in considera- 
tion of the privileges in this act granted t9 the proprietors of Charles 
River Bridge, the said proprietors shall relinquish the additional 
tbU on the Lord's day, from and after the passing of the act. 

By a statute passed in the same year, 1792, the charter granted 
to the proprietors of West Boston Bridge was extended to seventy 
years, and the annuity to Harvard College changed from three Awn- 
dred pounds for forty years, to two hundred pounds for the whole 
term. 

Subsequently, in the year 1806, another corporation was created 
by the name of the Canal Bridge, with authority to construct a 
bridge over Charles River from Boston to Cambridge, between 
the two first aforementioned bridges, with a spur or cross bridge to h 
point in Chetrlestoum, remote from Charles River Bridge* The ob- 
ligations to maintain these bridges in repair, to keep (hem suitably 
lighted by lamps, to maintain and provide draws for the passage of 
tessels, and to pay to the proprietors of West Boston Bridge, the 
dum of " three hundred and thirty-three dollars and thirty-three 
tents, for each and every year that both said corporations shaU 
exist," were imposed. A right to toll was granted, and the continu- 
ance of the charter was limited to seventy years, and the charter of 
West Boston Bridge was extended. Thus three bridges have been 
authorized by grants of the legislature over Charles River, between 
different points from Boston to Charlestown and Cambridge, and by 
the papers accompanying the bill, the fact distinctly appears, and 
indeed is otherwise notorious, that they have been constructed and 
now exist, and are improved as passage-ways for the public, and for 
the collection of tolls by their respective proprietors. 

It was necessary to give this brief history of legislation on the 
subject, for the right understanding of the objections which I haw 
to offer to the bill before me. The mere expediency of forther ae^ 
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Gommodation for intercourse between the city auid country, by the 
way of Charlestown, is exclusively with the legislature to consider, 
nor should I attempt a revision of their opinions on this question, if 
it were competent for me so to do. For all the purposes of legisla?- 
tion they would judge conclusively on this point, and as I appre- 
hend such judgment has been already made, it will be taken to be 
correct, while I confine myself more appropriately to objections of 
a quite different character, to the passage of the bill. 

The protection of private property, and the inviolability of the 
faith of the government are enjoined by the very letter, and en- 
forced by every principle of the Constitution. No fundamental 
rule is more absolute, than that, which restrains the legislature from 
the enactment of laws, which impair the force of contracts. The 
authority to construct the proposed bridge, it is apprehended, would 
have this effect. The erection of the bridge would, with entir 
certainty, destroy the value of Charles River Bridge, or in othei 
words, it would effectually and totally annihilate the property of the 
proprietors in the franchise of the corporation. A free bridge, 
near to a toll bridge , in the same direction , and of no greater dit^ 
tance from point to point of travel, accommodating precisely the 
$a.me travel, could not but exclusively and always be preferred, and 
while the former would be universally improved, the latter must 
altogether be avoided. It admits not of doubt, in the present case, 
that the apprehensions of the Remonstrants would be realized, and 
that from the moment the proposed bridge should be opened, not an 
individual would be found to pay at the toll houses of the existing 
corporation. The effect, therefore, is to defeat the intended beneS 
of a former grant of the legislature. If such would be the opera- 
tion of the proposed bill, it would be inoperative as an authority to 
the petitioners, and its enactment wholly unadvised. 

The original act of incorporation of the proprietors of Charles 
River Bridge contained in express terms, a grant of toll for forty 
years. The subsequent act of 1792, extended this grant to seventy 
years, yet unexpired. The charter has never been judicially vap 
cated, but is still in legal force. The incorporation was in the na- 
ture of a compact between the government and the proprietors. 
Each party was bound by it. The corporation, if they constructed 
the bridge, were afterwards to maintain it, to light it, to provide and 
tend the draw, and were moreover pledged to the payment of an 
annuity of tioo hundred pounds. If they omitted the performance 
of any of these duties, they forfeited their charter — if they neglected 
some of them, they were further liable to forfeitures and penalties, 
at the suit of the public or of injured parties. The right to toll was 
the only consideration secured to them, and this the legislature 
must originally have intended they should receive. It became, 
upon compliance with the conditions, a vested right upon an exe- 
outed consideration. The bridge was made, and the duties enjoined 
fipon the corporation attached, and coold be enforced. The pno* 
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prictors had parted with their money in the work, the fruits of which 
were to be received only in the payment of tolls. Without this, the 
funds were lost, and the property in tlie bridge became valueless: 
Gould the government revoke the grant ? This will not be pretend- 
ed. The right to enjoy it for seventy years was absolute. The 
words in the act of 1785, are, ** a toll be and is hereby granted and 
established for the sole benefit of said proprietors," and in the subse- 
quent act of 179^, " the said proprietors shall and may continue to 
oAXecX and receive all the toll, during the term aforesaid." No words 
could be more explicit ; no faith more strongly plighted. It must 
be admitted then, that the Legislature, without impairing the con- 
tract, could not destroy the right to toll. An act to repeal the grant 
would be void. — So would be an act to prohibit travel upon the 
1)ridge, by which the receipt of toll would be prevented. So also, it 
is conhdently assumed, must be any law, the direct and certain ten- 
dency of which is to produce the same result. Shall it be said, that 
the Legislature may not take the toll from the Corporation, yet may 
iawiully deprive them of the only means by which it can be obtained ? 
That they may not destroy the bridge itself, yet by a direct and pal- 
pable act, may do that which renders it not worth preserving 1 What 
18 the right to toll without travel, and what better is ^free bridge, with 
the same nearness and convenience of accommodation, than the en- 
ticement and diversion of that travel ? I speak with the utmost re- 
spect for the differing opinions of others, and with entire confidence 
in ihejust motives of all. Yet I cannot but regard the bill before 
Jne, as necessarily and directly destroying the grant to Charles 
River Bridge Corporation^ by a former Legislature, and for that rea- 
son decidedly objectionable, and if passed, void. 

An equitable consideration connects itself with this view of the 
subject. If it be true, that the construction of the proposed bridge 
would defeat the receipt of tolls on the existing bridges, shall the 
obligations and liabilities of those corporations continue ? Must the 
proprietors of Charles River Bridge, of West Boston Bridge, and the 
Canal Bridge, tax their private fortunes for thirty years to come, to 
defray the expenses of keeping these bridges in repair, lighting them, 
and raising their draws 1 Shall the two former be compelled to conti- 
nue the payments respectively of the annuities of two hundred 
pounds to Harvard College — and the latter the stipulated sum of 
three hundred and thirty-three (follars and thirty-three cents to the 
proprietors of West Boston Bridge so long as they shall both remain 
corporations 1 From these duties they cannot exonerate themselves, 
and as respects the Canal Bridge, it is undoubtingly held, that the 
government has not the power, under the charter, to discharge the 
obligation. It has become the right of the proprietors of West 
Boston Bridge to receive the money unconditionally, and without 
reference to any consideration, and the payment can be released 
only at their pleasure. In relation to all these corporations, the 
acts creating them, provided^ that for the purpose of enabling them 
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to perform the enjoined duties, they should have the right to toll. 
Could the Legislature intend or believe, that without the receipt of 
toll these liabilities would remain ? Yet the present bill offers no 
discharge ; provides no indemnity. It subjects to a certain loss of' 
revenue, but leaves them with the burden of repairs, the care ef 
the draws, the expense of lights, and the payments of heavy annui- 
ities, for many years to come. Can this be equitable ; is it an ar- 
rangement worthy the just character of the State 1 Is there no- 
thing, upon the principles of good faith, due to the claims of these 
corporations ? And besides, may not the effect — ^the natural and 
obvious effect of this legislation be a little further regarded ? Will 
these bridges be preserved by the present proprietors, if the tolls be 
destroyed. The mode of enforcing against them the performance 
of a duty is by seizing upon the franchise of the corporation. If 
this be worthless, it will be suffered to become forfeit, and the 
bridges will decay and be lost The proprietors have no interest 
in their repairs except from the tolls, and when the expenses come 
to exceed the income, the work will be neglected. They must then 
be assumed by the State, and maintained at the public charge. 
The money pledged to the College must also be paid frpm the Trea- 
sury, or lost to science, and the faith of the govelfnment here again 
violated. Indeed, consequences, now lightly heeded, numerous, 
ruinous and unforeseen, may ensue. It is alike from these consi- 
derations of what is due to equity and pubKc justice^ that the pas- 
sage of the bill is objected to, as impolitic and inexpedient. 

In one other point of view the bill is regarded as unsalutary. 
Great improvements of country have, with us, been the work 6f 
private enterprise and responsibility. The public mind seems yet 
hardly prepared for liberal expenditures, nor does the state of the 
public chest admit of large appropriations. To the interest and 
confidence of private associations we must look for investments of 
funds in the prosecution of valuable and useful objects, dnd it is 
only from a firm reliance on the most scrupulous regard to rights, 
under acts of incorporation, that they will be encouraged to action. 
Let distrust of the good ftiith of the government, nay, of its most 
careful and jealous protection of corporate interests, once be enter- 
tained, and there is an end to the labours of associations of individu- 
als in great and noble undertakings. The worst policy will be in- 
troduced, and the greatest prejudice to country suflfered. 

I do not advert distinctly as an objection, to the destruction thus 
unexpectedly Bxid prematurely, of the reversionary interest, which 
the Commonwealth is supposed to have in the existing bridges. 
This is matter entirely in the discretion of the Legislature, and has 
doubtless been well considered. It should seem, however, that at 
least, a sufficient hold would be kept of this property, to secure the 
future support of the bridges, with the expense of lighting them, 
and the management of their draws. A small toll from pleasure 
carriages alone, might b^ adequate to these objects, while the la- 
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boaring and business part of the community could well be relieved 
from all charge for their travel and accommodation. 

The provision in the fifth section of the act cannot be considered 
as, in any degree, obviating tlie general objections to the bill. In- 
deed this very provision leaves no room to doubt my duty on this 
occasion. It imports a distinct admission of the sense of the Legis- 
lature, that there is no pressing occasion for an additional bridge, 
jfbr the accommodation of the public travel, inasmuch as it provides 
that if the proprietors of Charles River Bridge shall, within sixty 
days from the passing of the act, agree to surrender to the Common- 
wealth their bridge, from and after the 31st day of December, 1831, 
the new bridge shall not be constructed before the expiration of 
that time, and that it mat/ be constructed within two years after* 
wards, while no obligation is imposed to do it at all. It thus 
gives the negative to an existence of the occasion, which could 
alcme justify the interposition of the Legislature, that of a present 
public convenience and necessity/, the true ground and the only ground 
upon which commissioners of roads are |>ermitted to adjudicate 
highways in Aie country. The bill then may, in effect, but coerce 
the present corporation to relinquish their tolls, without otherwise 
adding to the pubjic convenience. It becomes, in its true charac- 
ter, a measure by which a portion of the citizens are to be relieved 
from the burden of a tax incurred in their personal accommodation, 
by imposing a different burden in the maintenance of the old bridge, 
and ultimately of all the bridges, upcm the whole community, or 
upon the municipal corporations, if it may be so done, which are 
ftontiguous to these structures. 

The provision cannot be regarded in the nature of an indemnity 
to the proprietors of Charles River Bridge. It but proposes, as it 
^eems to me, in relation to that corporation, to suspend for five 
j^ars, a portion of the effect of the injury which the bill inflicts. It 
fiffers no equivalent for the sacrifice of interest in the total destruc- 
tion of toll, at the expiration of that time, or for the duties and lia- 
bilities which will afterwards remain. It only purports to permit, 
within this brief period, the enjoyment of a right which was grant- 
ed and vested, if at all, for a much longer term. In other words, 
instead of an outright destruction of the grant, it postpones it for a 
season, to be accomplished with equal certainty in the end. 

Such are the prevailing objections to the bill, which the brief op- 
portunity I have had to prepare them in, will enable me to present. 
However general they may appear to be, they are distinctly offered 
to the bill, in its present shape, and I now most explicitly confine 
their application, to the precise case before me, I entertain not the 
least doubt, that the power of the government may be rightfully ex- 
ercised in opening a new communication between Bpston and 
Chailestown, whenever the public necessity may re^re it. But 
this necessity is not to be found in a mere relief from toUs^ nor can 
it be removed by a direct and certain prostration of pre-existing 
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rights, without providing adequate indemnities. This bill, I might 
suffer to be lost, under the provisions of the Constitution, witliout 
the trouble of stating my sentiments in relation to it, by the lapse of 
five days after it was laid before me, if the Legislature should ad- 
journ — but I prefer to meet the responsibility of offering my objec- 
tions, freely and plainly, to your consideration, that if I err in judg- 
ment, it may now be corrected by that decided opinion in the Legis- 
lature, which shall secure the passage of the law. It can never be 
regretted, that in doubtful cases^ the constitution has required the 
sanction of two-thirds of both Houses to a legal enactment ; — and 
there is much of comfort in the reflection, that this proportion of 
the wisdom of the Legislature will always be effectually exercised, 
where the right is clear, and the policy of the law sound. The 
present difficulty may not unseasonably enforce an admonition how 
the government, unsparingly and with an unguarded hand, shall mul- 
tiply private corporations, and grant privileges without limitation, 
until only the form and very shadow of sovereignty remains. 

In discharging my duty on this occasion, I have looked steadily 
to the Constitution, to the public laws of the land, of which all 
magistrates are bound. to take notice, and to the facts apparent upon 
the records, or notorious in the country. With the corporations in- 
terested, I have neither concern nor sympathy of feeling. Of their 
past or present proprietors, their profits or losses, their condition or 
prospects, I neither know, nor do I care to know any thing. I 
think I see the proud character of this ancient Commonwealth, yet 
unsullied by a single imputation of injustice, and far more precious 
than the property of a thousand . bridges, involved in the present 
question. I would preserve it, as would we att, fair and free of re- 
proach as we received it, to be transmitted, a rich and noble inheri- 
tance in itself, to the latest posterity. 

LEVI LINCOLN. 

Council Chamber, March 10^ 1827. 

In House of Representatives, March 10, 1827. 

The Message of the Governor returning the Bill to establish the 
Warren Bridge Corporation, having been read, the House proceed- 
ed, as directed by the Constitution, to reconsider said Bill ; and on 
the question " Shall the Bill to establish the Warren Bridge Cor- 
poration pass, the Govemor^s objection to the contrary notwith^ 
standing ?" The Yeas, and Nays, stood as follows, viz. 

YEAS. 

Messrs. A. Bent. D. Adams, 

Simpson, Ropes, 

P. Hobbs^ Crowninshield. 

Farley, I. Shaw, 

Newhall, Winship, 
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Messrs. Jarvisi^ 

B. Whipple, 
J. Cummings, 
Phipps, 

C. Sprague, 
Fitch, 

A. Dunlap, • 
Stowers, 
Bagley, 
Mudge, 
Knight, 
Coffin, 
Phillips, 
Waters, 
Tuttle, 
I. Train. 
Holden, 
Stetson, 
W. Johnson^ 
Muzzy, 
E. Wade, 
Putnam, 
W. Johnson, Jr. 
^ Rantoul, 
Cutler, 
Breed, 
Barker, 
Frothingham, 
Prince, 
Evans, 
I. Baldwin^ 
Heald, 

P. R. Russell, 
Harris, 
C. Train, 
Beard, 
Magoun, 
Prescott, 
Emerson, 
Warren, 
N. Hobbs, 
E. Davis, 
Thurber, 
P. Whipple, 
I. Thayer, 



A. Sibley, 

Mowry, 

Turner, 

French, 

Davenport, 

I. Seaver, 

N. Wheeler, 

Skinner, 

Godfrey, 

Fish, 

Tower, 

Townsend, 

J. Wade, 

Thurston, 

Claflin, 

A. Child, 

E. Packard, 

D. Wright, 
James Mason, 
Leadbetter, 
Ellis, 

E. Seaver, 
Tirrell, 
Lothrop, 
Shepard, 
Hobart, 
Fellows, 

A. Wheeler, 

T. Russell, 

C. Sibley, 

Pitts, 

Dean, 

J. L. Sibley, 

Lyman, 

Amsden, 

Joshua Mason, 

BidweU, 

Fisher, 

J. Davis, 

E. Blake, 

A. Shove, 

Daggett, 

Bobbins, 

Norton, 99. 



NAYS. 



Messrs. Barry, 

C. Wells, 



Winthrop, 
Little, 
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Messrs. Pickering, 

W. J. Whipple, 

N. Wright. 

Boomer, 

Crosby, 

Gridley, 

Hayes, 

Pendleton^ 

McKay, 

Robinson, 

Blackinton, 

Phelps, 

Baxter, 

J. B. Davis, 

Pickard, 

D. Cummins, 

Newell, 

Kenrick, 

Cragin, 

C. Russell, 

J. Taylor, 



Hubbard 

Calhoun, 

£. Baldwin, 

Minot, 

Eaton, 

Welsh, 

D. L. Child, 

G. W. Adams, 

J. £. Sprague, 

N. Bent, 

Dana, 

Bemis, 

Perkins, 

Patrick, 

Strong, 

Morris, 

Taft, 

M. Thayer, 

Lovering, 

Rider, 45. 



Mr, Howland from Barnstable, was excused from voting. So 
the Bill was passed, the Governor's objections to the contrary not- 
withstanding, and sent to the Senate. 

In Senate^ March 10, 1827. 

A Message was received from the House of Representatives, in- 
forming the Senate, that His Excellency the Governor had returned 
to that House, the engrossed Bill, entitled " an Act to establish the 
' Warren Bridge Corporation," with his objections to its becoming a 
law of this Commonwealth : — And that the House having reconsi- 
dered the subject, in the manner prescribed by the Constitution^ 
had passed said Bill, and requested the concurrence of the Senate 
therein. 

Therefore the Senate, proceeded to reconsider the subject, and 
His Excellency's Message having been read, the question was 
'' Shall this Bill become a LaWy the Governor's objections to the 
contrary notmthstanding V' And the yeas, and nays were taken 
and are as follows, viz. 



YEAS. 

Hon. Messrs. Parker, 
Sibley, 
Pratt, 

Fisk, from Norfolk, 
Keyes, 
Richardson, 
14 



Ellis, 

Jewett, 

Gardner, 

Newhall, 

Fiske, from Middlesex, 

Billings^ from SuflK>lk, 



.■• 
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Varnum, 
Pierce, 



Trask, 
Henshaw.- 



■16. 



NAYS. 



Hod. Messrs. Grennell, 
Shears, 
Tripp, 
Crawford^ 
Taft, 
Austin^ 



White, 

Billings, from Hampshire, 

Sears, 

Russell, 

Cushingy 

Kendall, from Suffolk,— 12. 

And so the Bill was lost, two-thirds of the members present, not 
▼Oting therefor. 

Attest, PAUL WILLABD, Ckrk. 
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